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A Treatiſe wherein is contained the Nature 
and End of the Writ of Error. The ſeveral ſorts of 
Writs of Error. Wherein and when a Writ of 
Error is a Superſedeas, or not. Errors in Law and 


Aſſigned, and by whom, and what things are Aſſign- 
able for Error. Of Bail in Error according to the 
Statute. What ſhall be ſaid a Proſecution with 
effect, or nor. Upon what Judgments Error lies 
not. In what Courts, Error to be brought, and 
within what time. Of Errors in the £xchequer- 
chamber; and to what Actions the Statute ex- 
tends, and to what not. Errors of Judgments in 
Inferior Courts under ſeveral Titles. Errors to 
Reverſe Outlawries, Fines and Recoveries. Of Re- 
verſing Judgments in Wales and in Ireland by Writ 
of Error. Of Joynder in Error. Together with 
the Pleadings. And how an Erroneous Judgment 
may be avoided by Plea, or not. What things may 
be pleaded in bar of Error. How many ways Errors 
may he aided. How, and when the Record ſhall be 
faid ro be removed. Of Diminuticn. The feveral 
Statutes of Jeofails, and to what they do not ex- 
tend; And how Errors in Parliament may be 
brought, and the effect thereof: With other uſeful 
Caſes relating to Errors. 
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T is the Lord Cole s Obſervation 
I in Higgens Caſe, 6 Rep. That 
VVrits of Error and Attaint, eſpeci- 
Fly Writs of Error, were very rare 
n antient Times; whereby he notes 
he contentation and quiet of Men in 
hoſe Days; for (ſaith he) when Judg- 
ent was given againſt them they 
ere ſatisfied without prying into 
| Thatters of Form, or the manner of 
roceedings, or of Trial, to the in- 
nt to find out Error, to enforce the 
arty to a new Suit: But aſterwafds 
5 (A2) N 


N 


chief, which has been done by 
Statutes of Jeofaile, to the great bene- 


nature will be o 


De PREFACE. 
in Queen El time, Aſſignment of 
Errors began to be very frequent, 
and Error makes the largeſt Title in 
all Croke, and his Contemporary Re- 
porters. And indeed it was but high 
time to remedy this growing Miſ- 

Be 


fit of the Subjects who were often- 
times Trickt out of their chargable 
Suits by a miſtake of a Clerk miſ⸗- 
entry of an Officer, or default of a 
trifling Formality, tho they had ne- 
ver ſo good a Title or Right to 
recover. And * a Treatiſę of this 

oveac ue. 


For 1. The Statutes of Jeofails ex- 


tend chiefly but to Matters of Form, 


and that not in all Caſes neither. 


4A 


. They extend not generally to 


Judgments on Nihil dicit, Confeſſion 
Non ſum informatus, c. or on De- 


murrer. _ 


3: They 


20 


ey 


mR FACE: 


ED 2) They extend not t (bur in very | 


. few C Caſes) to Indictments, Informa- 
tions on e N or popular. 


Actions 


They 1 not to Inferior 
nas of Recod, except to Dur- 


has, Cc. Lanca ter, 05 10 


4 3 e . 1 Caſes 1 
which are now remedied by the 
Statutes; yet the Student by them 
may ſee How the Law was taken be- 
fore the Statutes, and how the reme- 
ay was ey” 


| Ard as to the A285 den ſelves, 
and to what Caſes they do not ex- 
tend, even. in the Superior Courts, 
you will find in this Treatiſe, and 


the Index Tit. Statutes, will refer Tm 


to oy Caſes i in 555 Boah it ſelf. 


De PREFACE. 


Now we muſt all Acknowlege, * | 
that it is to Writs of Error that we 
_ chiefly owe our ſetled Law Caſes 


which have been reſolved upon ma- 


ture Deliberation, and with great 
Solemnity, inſomuch as our Chequer- 
chamber Caſes, like the Laws of the 
Aſedes and Perſians, very ſeldom re- 
ceive any Alteration or Contradi- 


ction. 


If we will therefore conſider the 


nature, end and effect of Writs of \ 
Error, and where, and when they 


are a Superſedeas or not, the diverſi- 


ties of Errors in Fact and in Law; 
The Bail in Error, and what is a 


Proſecution with effect, and on what 
Judgments Writs of Error do not 


lie, and the Forms of entring up Judg- 
ments in ſeveral Caſes, and under ſe- 


veral Titles; the Knowledge of which 


(as my Lord Coke obſerves, 1 Inſt.) 


contributs much to the right under- 


ſtanding of the Common Law, and 
„5 the 


The P REFACE. 


the ſeveral Errors on Judgments in 
Inferior Courts in ſeveral Actions, and 


under ſeveral Titles which remain as 


before: I fay, if we conſider Errors 


4 


ro Reverſe Outlawries, Fines, Reco- 
veries, the manner of reverling Judg- 
ments in Wales and Ireland, and who 


may join in Error or not, and the 


Plead ings to Writs of Error, and 


how, and in what Caſes an Errone- 
ous J nt may be avoided by 


Plea, and what may be pleaded in 
Bar of Errors, and how many ways 
Errors may be aided, when the 
whole Judgment or part only ſhall 


be reverſed ; and how, and when 


the Record ſhall be ſaid to be re- 
moved or not; and how Error in 
Parliament may be brought, and 


_- che effect chercof I ſay upon ſuch 


Reflections as theſe it will appear, 
that che ſubject matter her treated 


may be very uſeful to Students and 


Profeſſors of the Law eſpecially; it 
never having been done before in 
ſuch an entire manner. Whoſe pardon 

8 


I beg for any Errors of my own that 
have herein committed. | 


9 ; 


ADVERTISEMENT. 
Ent 3 

New Book of Declarations, Pleadings, 
"YA Verdidcts, Judgments and Judicial Writs; 
With the Entries thereupon. Many of the ſame . 
being upon New Caſes and Statutes in the 
late Reign. With various other uſeful and 

BY neceſſary Entries. Compiled by Henry Clift, 
li | Iate of Furnivals- Ian. And now digeſted and 
; 


j Ly publiſhed for the Common Benefit of the 

ix Profeſſors of the Law, by Sir Charles Ingleby, 

| | Knight, Serjeant at Law. With a Perfect 
Table to the Whole. Price 14, 5s 


3Y The Law, Latin and French Dictionary 
5 Alphabetically digeſted; very uſeful for all 

Lawyers. Price 6 s. Printed for Iſaac Cleave 
in Chancery-Lane. te pas PIT 
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ledge not filed. Original certified which va- 
ries in Term, County or Name. What are meau- 
by Original Writs in Stat. 18 Eliz. Trial with- 
out an Original. Of Error in Proceſs. Capias 
before a Summons. Stile f the Court, To Sue 
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* -by Nleint in & Real Action is againſt Magna 
' _ Charts." Courts of the County Palatine, the 
Court of B. R. takes natice of #hem. Error as 


to praying of Damages. | Errors as to Infancy. 
How Appearance ſaves default in Mean- Proceſs 
What diſcontinuance not aided. Error for want 
of Bail. Error for want of Bail in B. R. bow 


ts be aſſigned. Error for want of Warrant of 
Attorney. Error for @ fault in the Roll, tho 
the Writ was good. Error for Diſcontinuance, 


Stat. 18 Eliz. Explained. Error in the Exche- 


quer · chamber. The Fuſtices Power. 


CAP. XI. 


Error for Variance. Bill and Declaration wary. 


Two Declarations ene varying from another. Va- 


riauce between the Recerd and Writ. Writ of 


24 Deliverance varying in Subſtance from the 
Declaration in Repleuin. Variance between the 
Original Writ and the Count. Error by Death or 
mot, Death after Judgment the ſame Term. 


One Defendant dies before the day in Banco. 
' Plea, That the Plamtiff was Living, and found 


1 Iſſae, that he was Dead. Judgment againſt 
three Executors, on? dies pendant the Writ be- 


fore Fudgment. Error in joyning Iſſues. Trials. 


The Iſſue taken dehors. Jeofails, Several Iſſues 
in Waſt tried by one Venire. Wrong Venue by 
conſent is Error. 145 


CAP. XIII. 


Error in Verdict s. Jurat. dixerunt pro Quer. Fury 


ought to enquire of all the Iſſue jeyned. No 


Verdict for part, and therefore Error. Jeofails. 
Error in reſpect of Damages afſeſt. Damages 
and Cofs how diſtiuct. Font 7 reſpaſs and 


A 4. Font 
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Jem Damages. When the Damages are ' af- 
{of they are entire and cannot be divided. 

Judgment to recover damna que ſuſtinuit, and 
not damna prædicta. 

17 hat ſhall be Error as to the: Form of entring bf | 


|} 


| Fudgments. Where miſ-ſumming is but Surpluſe 


ſage. Where the word (debita) does not include 
(damna) Where Damages include Coſts, Where 
no incrementum of Damages by the Court, and 
where the Court may increaſe the Damages, and 
tbe Form of the Entry ex aſſenſu ſuo per Cur. 
adjudicata omitted, eat inde ſine die, & nil capiat 
per breve. Where it ſhall be in miſer. quia non 
proſecut. pro, falſo clamore, Summon and Se- 
verance. Nil cap. per billam. Second given de 
increment. Curiæ without ſaying in the Record, 
ex requiſitione Quer. or ex afſenſu partium, The 
uſe of the King's Bench and Common Pleas in 

entring Fudgments pro Miſis & Cuſtagiis. Recu- 
peret pro recuperare debeat. Eat inde fine die. 
Conceſſum pro conſiderat. Sed unica tantum 
. fiat Execurio omitted. Quod Def. fit quietus. 
Quod Def. remaneat indetens. Ob quod conſi- 

deratum eſt. The not praying of Damages is 
no Error. Hic in Cur, Prolat. | 
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Error in the awarding of Execution, If there be 

Error in the pats e of Execution, the Exe- 
cution only ſhall be reverſed, not the Fadgment, 
Error for that the Execution was grounded upon 
4 Teſtatum by @ former Sheriff. Judgment 
affirmed, but Execution reverſed, with a Di- 
verſity, Outlawry and Execution * . 
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dere mo Execution, though the Record was not 


removed, 


CA xvi. 


Upon 1 and in what Courts 4 
Mit of Error 


es. Where a Writ of Error lies 


in the ſame Court, or not. Conuſance of Pleas. 


Upon @ faux Fudgment in ancient Demeſne, 
Ciaque- ports. Error, if a Manor Court held 
4 thing out of their Furiſdiction. Coun- 


Plea 4. Co 
tios Palatine, Stanneries, Lancaſter, Error ef 


4 Judgment given in Chancery upon a Scire 
fac. Kg Bench in Ireland, Stat. = El. c. 8. 


Lond. 2 and Error lies not in C. B. upon 


Erroneous, Fudgment given in Inferior Court of 
Record. . be 5 in B. R. 2 
Criminal Caſes on Indiũ ment in London. Er- 
ror in B. R. of an Attainder before the Higb- 
Steward, one of the Parties dies before Fuug- 
nent. Where Fudgment ſhall be reverſed by 


Error inthe ſame Court, and in the ſame Term, 
and when in another Term. No Writ of Error 


lies upon a Turyman's being fined at the Old- 


| Baily. Writ of Error lies not unleſs the Original 


be determined, except in Special Caſes. 


GAP: XVII. 


Error in the Exchequer-chamber. . What Action, 


are within the Statute of 27 Eliz. c. 5. or not. 
A Writ of Error lies tho there be neither Chan- 


cellor nor Treaſurers. Amendment in the Exche- 


quer-chamber how. The Statute which gives 


Error inthe Exchequer-chamber, gives it not in 
Matters of Form. Scand. Mag. not within the 
. Statute. Debt for not ſetting out of Tithes. Tam. 


quam. Scire fac. againſt the Bail is not within 
tbe Statute. Error of a Judgment in Reſcous 


not 
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not within the Statute: Nor a Selre fac. by Ex- 
ecutor to have Execution of a Debt recovered by 
the Teſtator. What power this Statute gives to 
the Judges to examine Errors. Error in Fact not 
robe ene in the Exchequer- chamber, gon 
Error in the Exchequer chamber, the Scire fac. 
Quare Executionem non ought to be brought 
. There, and not in B. R. Exchequer- chamber doe 
not Award a Scire fac. ad audiendum Erreres. 
AMrit F Error given in the Court of Exche- 
quer lies in the Exchequer. chamber, Stat. 31 
Eliz. where Errors in Fact are :ſſignable in the 
Exchequer- chamber, and how tobe tried. Fudg- 
ment given in Chancery. Fudgment in the 
Exchequer before whom to be reverſed. Error 
c a Judgment given in the Huſtings. . + 
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Errors of Fudgment in Inferior Courts, Pleas of 
Freehold in Inferior Courts, not to be held but by 
Original Writ. Stat. 18 Eliz. extends not to 
Proceſs in nature of an Original Writ. (Dicit.) 
omitted in the Declaration. Inferior Courts 
not to try things done ont of their Furiſcliction, 
tho the Agreement be within. Declaration in 
Engliſh at ſuch a place, and ſaith not infra 
juriſdictionem. County or Place where the A- 
ion is laid in the Margent, Ely, Miſentry of 
the Plaint. Error in Inferior Courts in point of 
Juriſdictiun. Shew by what Authority the 
Court is held with a diverſity. Where one is 
bound to profer his Letters Patents or not. Er- 
 rors becauſe of Forreigu Furiſdiftion. Diverſity 
between Superior Furiſdiftion and Inferior, 
© where the Court cannot give Damages out of 
" the Furiſdiction. Inferior Court not to try be- 
' cauſe they cannot enquire of the performance f n 
8. : — 


Tube CONTENTS. 

the Con T W Adtunc & ibidem how to be 

5 referred. The performance of tbe promiſe muſt 
| | ore be * Pp the Jane, 0 3 ; 
it ſelf. Error, becauſe the Goods are not ſaid 

to be fold within the Furiſdiction. What ever 

thing may be trawerſed in Inferior Courts ſhall 

not be given in Evidence, wor ſhall be ſuppoſed 

to be within their Furiſdiction. Of Venire, 
Ward in a City of Proceeding to a Trial 

after an Habeas Corpus. Trials by ſix Furats 

againſt Law. Ufurious contract whire to be 
tried in Inferior Courts. De vicineto civitatis.- 

Matter of Fact mixed with Matter of Record, 

no Prohibition after Fudgment in an Inferior 

i Court. The common Char. to lay the Venue in 
ol Inferior Courts. Trial where the Court was, 
and not where the Contract is. A Venire fac. 

awarded, and ſaith not by the Court, or ad ean- 

dem Cur. Diverſity between Superior Courts and 


N Inferior Courts, as to the ſhewing from what 
| place the Venue comes. Of Diſcontinuances. 
| Errors as to Damages and Coſts in Inferior 
5 Court, ſaith not ex aſſenſu or ad requiſitionem. 
| Who may enquire of Damages in Inferior Court. 
: Error in Inferior Courts as to the Stile of the 
| Court. The names of the Fudges before whom, 
| ought always to be expreſſed; And by what 
Autbority it is held. A Court being by Preſcrip-. 


| tion is not taken away by Grants and later 
; . Confirmations of the King. Who ought to ſhew 
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y what Authority the Courts are held. Error in 
ö nferior Courts in reſpect of the Fudges and 
TT. Officers of the Court. e awarding Proceſs 
is good without naming the Serjeants name. 
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Error to Reverſe Outlawries for Variance. For 
Variance from the Original. Quod non ſunt 
| Invent. and ſaith not nec eorum aliquis. To Re- 
verſe Out laaury by Error there need no Petition to 
be ſued tothe King. No ſurmiſe in that Writ of 

Error at whoſe Suit he was outlawed, de Com. 
in Com. where it ought to de Huſtingo in Huſtin- 
gum. Outlawry upon Attainder. Qui non com- 
paruerunt, and ſaith not nec eorum aliquis utlaga- 
tus eſt, and ſaith not per judicium Coronatorum. 
Shews not where the Proclamations were made. 
Error in the Exigent. The alias cap. 248 return- 
ed by one F. and he was removed from his Office 
and T. was Sheriff. The day when one 4 the 
Counties was beld not returned. Where Capias 
doth not lis on the Original it is Error. Error to 
Keverſe Outlawry to be aſſigned in Perſon. If the 
principal Record be reverſed for Error, the Out- © 
lawry which is grounded upon it ſhall be rever- 
ed alſo. Where a Man is to annul an Outlawry 
bis Perſon is not to be diſabled by any other Out- 
 bawry. Outlawry and Execution where Erro- 


Neon. 5 
C A P., XX. 8 
Error of a Fudement in Wales. How they have. 


their Proceſs in Wales in one and the ſame Seſ- 
ſions, Stat, 34 H. 8. b. 1» Northwales the 
Cuſtom is to Sue by Bill or Plaint. Writ of Er- 
ror to Reverſe a > Erwin in Ireland how man- 


aged. Where and why Fudges may not award 
Execution there. Error to Reverſe a Judgment 
on Indictment. Omiſſion ef the Words (pro- 
bor. & legalium hominum) the Party out of 


GAP: 


the Real, 


mut 
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CAP. XXL. 3 
rors to reverſe a Fine. The Record it ſelf 
is not ſent, but a Tranſcript and why. The Fine 

agree with the Record ſed quær. with that 
which ts with the Cuſtos brevium, or that which 


3s with the Chirographer. The: Conuſance ta- 


Len by one, and the Ded. pot. is'to-rwo-Foymily. 


If a Rent be under 5 |. they uſe not to mention 


it in the Fine ingroſſed. Where one may ſay, 


that the Conuſor died before the return of the 
Writ of Covenant and where not. Title of Er- 


ror deſtroyed by a Feoffment. When the Writ of : 


Covenant may be ſaid to be pending. That 
which is comtrayy to the Record not to be aſſigned 


. for Error. Writ of Covenant bore Teſte after 
the Teſte of the Ded pot. Error in the Procla- 


mation. Who is the principal Officer as to the 
Proclamations. Writ of Error quod coram 


vobis reſidet. Variance between the | Writ of 


Covenant and the Fine certified. V/ here a Man 
muſt ſhew bis Title in the VVrit of Error, as 
bow Coſin, and where not. Fine may be reverſed 
41 to one, and ſtand good as to another, ho,and 
in what manner to certifie Fines. One ſhall not 


Aſſign Error to defeat the Eſtate given to him- 


ſelf by the Fine or Recovery. Caſes of amend- 


ments of Fines Stat. 23 Eliz. c. 3. The way to 


Plead where two Fines are pleaded each in bar 


of the other. The Heir ſhall have Age in 4 


VVrit of Error. Error to reverſe @ Recovery. 


In what Caſe the Plaintiff ought to Entitle him- 


ing within the Age, its Error. 


ſelf- in the VVrit of Error as Heir to the Wife. 


What Heir ſhall have Error to reverſe @ Reco- 


very. If a Feme Covert appears as Vouchee be- 


CAP 
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3 Who may have'a Writ of Error or not. The Sheriff 
of 3 in: Proceſs of Eſcape. Remainder in 
Tail may bring Error on 4 Fine. So may be in 
Ne on n Common CO; Special Heir 
in Tail. Bail where not relieved by Error, but 
I Audita querela: One recovers againſt A. who 
made a Feoſfment to B. neither the Feoffes nor | 
tie Feoffor ſhall have Error. An Attaint' al. 
ways diſcends to ſuch Perſons to whom the Land 
ſhould diſcend, if ſuch Recovery or falſe Oath 
Had not been. Alien born may bring a Writ of 
Error. He in remainder expect ant on an Eft ate 
Tail, ſhall bave a Writ of Error on 4 Fudg- 
ment given againſt Tenant in Tail. So ſhall A | 
in Reverſion per Stat. 9 R. 2. c. 3. He that 
| diſclaimetb ſhall never bave a Mrit of Error. 
 . In ſome Cauſes be who bath but @ poſſibility ſhall 
bave a Writ of Error. Where one in remainder 
ſhall have a Writ of Error, and where not. 
Bail not to bave Error on the prineipal Fudg- 
ment. He which is concerned but for — : 
wall bave @ Writ of Error. Executors may have a 
Mrit of Error an Oatlaury pronounced againſt 
_  #heir Teftator.The Form a Diſclaimer. Bait in eaſe 
ef Retraxit one may bave @ Writ of Error. The 
nf Form of @ Retraxit. He that confeſſeth the 
| Action ſhall not bave @ Writ of Error. Corpo- 
5 ration ſhall have it, the King ſhall bave Error. 
The Prayee in aid ſhall have Error. Garniſhee 
in London upon an Attachment according to the 
Cuſtom ſhall have Error. Vouchee ſhall have a 
Mrit of Error. A Succeſſor ſhall have Error for 
a thing that toucheth the Succeſſor. Errors as to 
Infants. Warrant for a Guardian to an In- 
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fant. Of reverſing a Fine by Infant. Of Infants 


ſuing by Aim. Error;to' be aſſigned by the 


Guardian. Baron and Feme 'remainder in Fre 


fant. ovly brought the Writ of Error and good. 


A A” 


Two Infants lewy a, Fine and joyn in Error, 
tbey ougbe to Aſſign Errors ſeverally, and they 
may Sue (everal Writs of Error. Tote 
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Who to Aſſign Errors, and how to Aſſen them. 
Error brought by two, and Error aſſgaed by une 
only; it is ill, they not being ſummoned and 
" ſerved, One ſhall not Aſſign Error to defeat 
an Eſtate given to himſelf 7 

very. Connſor aliens, Execution is ſued Errone- 
. ouſly, The Alience ſhall have Error. 


y a Fine or Reco- 


CAP. XXIV. 


Joynder in a Writ of Error. dg and Bail 
cannot ſoyn in a Writ of Error. Treſpaſs againſt 

' Yhree-who (ever in Pleas and Fudgment againſt 
one, and nullo proſequi againſt the other, . all 
cannot Joyn in Error .- Tenant for Life, and he 
in Reverſion ſhall not joyn. Three joyn in Action, 
Fudgment againſt the Plaineiff quoad one, and 
for the Plaintiff againſt ibe other two, they 


two ſole brought Error and good. Three joyn in 
Levying a Fine, and one only brought à Mrit 


f Error. Difference when the VVrit of Error is 
» brought. by the Plaintiffs in the Original Action, 
and when by the Defendants. 5e 


a Quare impedit, that he claims nothing but as 
Ordinary, yet be may joyn. | | 
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0 Bail. Whether , 


5, —_ fac. againſt the Bail upon « Writ of Error, 


we ie CONTENTS, 


CaP. XV. N 
2 the int of 
rincipal in 
s Bail cannot 


Error the Bail may 
| Diſcharge of Fr x Powe 


 'Rewder the Body of the, Defendant in 2 


Common Pleas, 
Ey bim. A Writ of Error diſables the Court to 


after @ Writ of Error brought 
award Execution, but if the Defendant does 


not remove the Record by the day of the Return, 
the Court is re. enabled. Want 7. Bail in the 
King's Bench, how it ſhall be 

Yor. Bail once taken ſtands as well Gr the Fudg · 
went as the Execytion. Bail cannot take any 


ed for Er- 


advantage of Error on the Principal J 


4 that before the Fudgment again 
the the oak, he rendered bimſel , to 1 4. 


ſhal in Diſcharge of the Bail. The Defendant 
in Execution not to be bailed, becauſe the Record 


8 _ removed into the Exchequer: chamber. 
5 . ge c. 8. To what Action this Statute 
exten 


or not, or what ſhall be 4 Debt within 


|  fhat Statute to find Sureties for Error. Reco- 
very of Debt upon inſimul computaſſet cut of 


the Statute ; ſo is Debt upon Ar bitrament. Nor 


in Replevin. Obli 3 with Condition to pay 
| fo much as J. S. int is within the Sta- 
tute. What 24 e Word.. 7 for 
Money within the Stat. 3 fac Scire fac. againſt © 


the Bail. And the Nature of it. No Capias lie 


' upon a Fudgment in a Scire fac. upon a Recog- 
| 2 the Bail in B. R. «a6 4 "oO F 
| Error in Cam. SCACC. 5 NIL 
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Fs Demurrer. 0 
in nullo eff Erratum pleaded, one canner alledge 
_ Diminution, and why. This Plea goes mot to 
Collateral Matter. The courſe of Proceeding in 


| diſaffirm the Judgment. 
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CAP. XXVL 
of the Pla ln tl eſt Erratum, and the nature 
nd e 


and 


felt of * Plea. . This Plea is in nature 
F what it is a Confeſſion. After 


Error... Where Error is aſſigned out of the Record. 
Inquiſition returned to be taken after the day of 
return of the Writ. When in nullo eſt Erratum 


amounts to 4 Confeſſion of the Fact, when in 


nullo eſt Erratum amounts to a Demurrer, and 
bow it is a demurrer. Error in Proceſs not to 
be alledged after this Plea pleaded, Q. Error in 
Fact how to be tried. Where a default in the 


Writ of Error amounts to as much a in nullo 


_ eſt Erratum. After this Plea, no Certiorari to 


Cap. xvii. 


No Mit. of . Rewerſe tuo Eins, bow tobe 
pleaded to. Where Outlawry is a good Plea or 


not. Fine and Non claim, and who may plead 
this Plea, Where it is not ſufficient to Render 
the Body; but he onght to pay the Money. Error 


in Fatt and Law double, but to be ſpecially 


demurred on. Outlawary . pleaded, and after 
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tation pleaded. 


that Excommengement. The Statute of Limi- 
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C A P. XXVIIL 


In what Caſes an Erroneous Fulgment many not 
be avoided by Plea, without a Writ of Error, 
and in what Caſes it may. Fudgment avoidable 

in Scire fac. againſt the Bail they "7 not ſay, 


LO 


that the principal died before the Tudgment, | 
and ſo avoid the Fudgment by Plea. TFude-f| 
ment not to be ſubverted but by Matter of Re-! 
cord. Where advantage may be taken by Plead-. * 
ing without Writ of Error. Where Outlawry not | * 
to be avoided by Pleading. Outlawry reverſed | 
by Plea. Judgment may be avoided without a 
Writ of Error, by @ Plea where the Party ii a4 
Stranger to it. What Atts or Things are Bars | © 
of a Writ of Error or not. Writ of Error brought | © 
a4 gainſt a Man's own Feoffment. Non-ſuit not 4 
any Bar in a new Writ of Error. What Ad } 
| ſpall Bar an Infant to haue his Fine reverſed. 
Privity in right is ſufficient to Intizle bim in I 5 
Remainder to a Writ of Error. Where a War- F 
ranty is a Bar to a Writ of Error. In what 
Caſes a Bar of part ſhall be a Bar of the whole. of 
How an Erroneous Fine is a Bar to a Writ of fe 
Error. If Error be in the Fine five years Poſ- 2 
(e/ſion cannot be pleaded. | 2. = 
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bu 
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Of Releaſe of Errors. Common Vouchee in a Com- 
mon Recovery canuot Releaſe. Where a Releaſe 
doth not Bar. Releaſe of all Errors for part of 
the Lands, Quid operatur. Where the Releaſe . 


of one ſhall Bar both in the Writ of Error. Ma- 


nucaptors plead a Releaſe between the firſt Fudge 
ment, and Writ of Error brought made by the 
Principal. Where a Releaſe to the Principal ſhall 
be a good Releaſe to the Bail. A nolle proſequi 


not @ Releaſe. A Releaſe of all perſonal Acti- 
ons no Bar in Error to reverſe an Outlawry, nor 
a Releaſe of all Demands. Diverſity where a 


Releaſe of all Add ions is a good Plea or not. Where 
a Tenant ſhall not bave a Writ of Error, becauſe ' 
be cannot be reſtored to the Land. Diverſity 


where the Releaſe of one ſhall be a Bar as to 4 


VVrit of Error, as to others. Aid of Error by 


Releaſe. Releaſe of Overplus Damages: Releaſe 


of part of the Damages and take Fudgement 
for the reſidue, A good Rule in Ejettment as to 
releaſing all the Damages as to that which is not 


well demanded. A Releaſe of one of the Plaintiffs 
in Error not a Bar to the others. Of Appearance. 
A Retraxit by Attorney is Error. No appearance 


but Fudgment on three defaults recorded in Col- 
cheſter. One of the Plaintiffs in Error appears the 


other makes. default. Apperance is either 
Attorney, in proper Perſon, or by Guardian. 
Where Appearance ſaves default. 


C A Ps 


The CON TENTS. 


CAP. XXX, 


Error aided ſeveral other ways. Want of At- 
" tachment of Privilege aided by Appearance. If 


in Debt Capias be the firſt Proceſs, it is not 
aided by Appearance. Non Summons is aided 
by Appearance. Where adwantage is to be ta- 
ken by pleading. Want of Condition aided by 
Appearance. Declaration put in before Appear- 


| ance. Plea entred before the Debt becomes due: 


Rule: A Man ſhall not bave 4 Writ of Error 


for ſuch @ thing whereof be might have bad 


Advantage by pleading in the Ation, and did 
not toke it. Where a Man affirms the Writ a- 


Vateable by bis Plea. Writ abated in Fatt. 


CAP. XXXE 


here and in what Caſes the whole Judgment 

ſhall be reverſed, and where part of the Fudg- 
ment ſhall be reverſed, and the reſt ſhall fand. 
One of the Defendams within Age appeared by 
Attorney, the reverſal ſhall be in toto: Fine 
reverſed in part for being ancient Demeſne. 
Fudgment intire and therefore all reverſed. Fine 
reverſed as to an Infant, and ſtands good as to 


another. Fine by Baron and Feme, the Feme 


being within Age, the Fine ſhall be wholly re- 
werſed. Though ſeveral Damages were taxed, 
get Fudgment Erroneous, Intire Tudement re- 
verſed for all, nt 


n 


CAP. 
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CAP, XXXII. 


Fur what things reſtit ution ſbal be after Reverſal 
old, reſf*tution 


ter Fieri fac. and the Term 
hall be only to the Money. An — one ſhall 
be reftored to the Term it ſelf, and not to the 
value. On Extent. From what time the Ex- 
quiry of the Profits of the Land ſhall be: Goods 


talen by Cap. utlag. and afterwards the 
Ontlawry 4 is reverſed, the Defendant ſhall have 
reſtitution of the Goods ; aliter, in Fieri fac. 


Hon the Sale. A Man ſhall never Reverſe 6 


Fror is in his diſadvantage. What and bow 


on reverſal of the firſt 7 ought to 


gie the ſame Tudgment as the ras Court 
ought to have done. Entry of the N gment of 


re; for Infancy. Entry of the affirmance 
of 4/4 opment. Reverſing Fudgment given in 
the Huſtings. If one recover Tudgment upon 


Original. and 5 other Judgment in Scire fac. 


ment be reverſed, the other 


7 
25 60 e reverſed alſo. Judgment 


udgment 421 75 


Ne 


given in inks reverſed here. Drverſ 2 
between things Collateral, Executory _ 
executed. Nul tiel Record. If the loft 7 4 
ment depends meerly on the FA F the Frys 
reverſed the laft e be reverſed _ Au- 


dita * 
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udgment ſhall be given upon reverſal of the 
f Judgment. 5 e Court of B. R. up- 
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C A P. XXXIIL 


« 


Trial in Error. When a Man Aſſigns Error in 
Fact, be ought to put it upon the County. Cofts 
in Error, Stat. 3 H. 7. 10. No Coſts in the 
: Writ of Error, becauſe no Damages and Coſts 
in the Original Action. Q. Where Execution is 
delaicd. Where Bail not chargable with Coſts. 
Where Fudgment is given for the Defendant, no 
Coſts grantable. Non: ſuit in Error is within the 
Statute of Fudgment in a Writ of Error. Where 
the Plaintiff ſhall be awarded to recover his 
Debt and Damages ou Demurrer on the Bar 
was adjudged good. But in Error reverſed the 
uſual Fudgment given. The form of Fudgment 
in Information on Intruſion. Of Execution in 
Error. Where a Man where Judgment is af- 
firmed in aWrit of Error in other Court within 
the year, yet be (ball not have Execution with- 
eut a Scire fac. Non-ſuit or not. Scire fac. 
uare Executionem non. Execution reverſed the 
ee is yet good. | | 


CAP. XXXIV. 


fter in nullo eſt Erratum pleaded, the Defen- 
dant (ha!l not alledge Diminution. Writ of Di- 
minution awarded out of Chancery, and out of 
B. R. he Mrit of Diminution is no» Original 
IWrit. What Diminution is. Certiorari @ good 
and per fi Record firſs certified ſhall never af- 
ter lie falſified by a Certificate upon the Dimi- 
nution. A Man cannot alledge Diminution in 
any thing which appears in the Record to be 
true. Toe Plaintiff in Error may alledge Dimi- 

nution 
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The CONTENTS. 
nution, ſo may the Defendant. Two Certioraries 

upon Diminution, which (hall be good. Of whats 
things Diminution ſhall be alledged. 


CA xxxV- 


Of the removal of the Record by a Mrit of Error. 
In every Writ of Error which is to remove 4 
Record, Three things ought to be expreſt. A 
Writ of Error varying from the Record doth 
not remove it when the Record ſhall: he ſaid to 

be removed, New Writ of Error quod coram 
vobis reſidet. Where the Fudgment againſt the 
principal is removed. Scite fac. Collateral. 
Writ of Error bears Teſte before the Judgment 
given. Scire fac. quar. Debt on Fudgment in 
B. C. after a Writ of Error brought lies and 

how. No Record in Camera Scacc. till Error 
determined where the Writ ſhall abate, or where 
the party ſhall have a new Writ of Error of 
Certiorari. The Natare of a Certificate. 4 Cer- 
tiorari not to be contrary to the Record. What 
things remain in the Chief Tuſftices Cuſtody, 
and what in the Hands of the Cuſtos brevium. 


The Court my ex Officio grant a Certiorar 
e 


to aſcertain themſelves. After in nullo eſt Er- 
ratum pleaded, a Certiorari may be awarded as 
well for the reverſal as for the affirmance of a 
Judgment. Fudgment reverſed Quoad one and 
not Quoad another. Where a Writ of Error lies 
before the principal Fudgment given, in what 
Caſes the Court and the Proceedings ſhall be ſe- 
vered from the Original. 


CAP. 
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l CAP. XXXVI. RE * 3 
As of Parliament Relating to Writs of Errors. 


CAP. XXXVIL_ 


Error returnable in Parliament. Where Error 
lies no where but in Parliament. Error in 
Parliament not to be reverſed by another Par- - 
 liament. Writ of Error abated. in Parlia- 
ment. Special Error to be declared in the Bill. 
Where not to be by Petition, but by Writ of Er- || 7 
ror in Parliament. The reaſon why a Writ of 
Error in Parliament ſhall be a Superſedeas. 
How a Writ of Error muſt be returned in 
Parliament. Diverfity where the ſecond Writ of 
Error ſhall be a Superſedeas or not. Writ of Er- 
ror determined by Prorogation or not. The Par- 
| liament diſſolved before the Errors determined. 
Diverſity where the Prorogation is general and 
where Special. A Writ of Error does not de- 
termin by Prorogation of Parliament. What is 
examiuable before the Lords in the Writ of Er- 
ror and what nor. „ 
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6 AND e 
WRIITS of ERRORS. 
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—— 


CAP E 


The Nature of a Writ of Error. It is not properly 
ſo much a Writ as a Commiſſion. Upon what 
Judgment it lies. Where and how the bringing 
a Writ of Error removes the Record. Writ of 
Error removed out of B. R. into Exchequer 
Chamber, is not any Record till the Error 
determined. Writs of Error more common 
formerly, and the conſequence in damning 
an Obligation: The end of the Writ of 
Error, not to bar the right to the Land, but 
the Adtion. What every Plaintiff in Error ought 

to be able to ſay, A Writ of Error, and alſoa 
a Writ of Diſceit at one and the ſame time. 
What is requiſit to a Writ of Error. Writ of 
Error in nature of a Certiorari. Writs of Error 
are of Right. Though a Writ of Error be 
brought in B. R. yet it ſtill remains a Record in 
B. R. and Debt may be brought on the Fudg- 
ment. | 
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YH IS Writ of Error lieth, when a Man is 
- grieved by any Error in the Foundati- 
on, Proceedings, Judgment or Execu- 
tion, and thereupon it 1s called breve de Errore 
| B corrigendo. 


9 


2 The Law ok Errow, 
corrigendo. But without a Judgment, or an Award 
in the nature of a Judgment no Writ of Error lieth, 
for the words of the Writ be ſi judicium redditum 

fit ; and that Judgment mult regularly be given 
by Judges of Record, and in a Court of Record: 
The Judgment And tho? in caſe of Outlawry in Proceſs, the Judg- 
mw Se Re. ment is given in the County Court, which is no 
3 es e 15 Court of Record, yet when the Sheriff returns 
f the Exigent whereby the Outlawry appears of 


caſe of Out- 
 lawry, Record, or the Outlawry be removed by a Certi- 
| __ till then no Writ of Error lies, 1 Inf, 
DS --- | N 
. 1 The words of the Writ of Error are, Quia in 


what it con- Recordo &* Proceſſu ac etiam in redditione Fudi- 
tains. cij, & c. where Recordum contains the. Plea Roll, 
Proceſſus all the proceedings out of this till Judg- 
ment, 8 Rep. 158. 5 ” 

Its rather a A Writ of Error is not properly a Writ, but 
Commiſſion rather a Commiſſion to the Chancellor, Treaſur- 
than a Writ. er, cc. and therefore notwithſtanding it was with 
the word Pertenet for Pertinet, yet the Party did 
proceed to the Examination of Errors, 4 Leon. 

IO7. 
The Plaintiff had Judgment, Oct. Mich. Io Face 
and no Proceſs of Execution was ſued out in the 

year following, 27 No. 11 Fac. 

The Defendant brought a Writ of Error re- 
turnable in the Exchequer-chamber, the Record be- 
ing removed, the Plaintiff prayed a day to Aſſign 
Errors, and at the day appointed did not 2 

any, but was Non-ſuited for not proſecuting, & cc. 
5 and the Record was remanded to B. R. 12 Fac. 
Where the although the year and day were paſt, yet the 
bringing the bringing the Writ of Error hath renewed the 
Prit of Error Record, and the Plaintiff ſhall have Execution 
renews tha without a Scire facias, Cr. Fac. 364. Sir H. Bel- 
a a0 laſis and Hanford. 
25 Notes 
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and Writs of Errozs. 5 3 
Note, It was held for Law in the time of Ed.z. ED 
R. 2. and H. 4. that when a Man recovered upon 

an Obligation, that the Deed was damned. In 

which was noted the contentation and quiet of 

Men in ancient times, for when Judgment was 

given againſt them by courſe of Law, they were 


ſatisfied without prying into matters of Form, or 


the manner of Proceeding, or of trial, to the in- 
tent to find Error to inforce the Party to a new 
Suit; therefore Writs of Error and Attaint, eſpeci- 
ally Writs of Error were rare in thoſe days ; bur 
fince are frequent, and therefore the Judges 


Writs of Error 
are very fre- 
quent, there- 


thought it dangerous to Cancel the Deed, either fore now if one 


where the Plaintiff recovered, or where he was bar- recover on 


red by judgment; for in both caſes the Judgment Bond. yer the 


may be reverſed by Error or Attaint, '6 Rep. 45. ee is not 


mned as was 
Higgen's Caſe. formerly, 


Note, Where a Record is removed out of B. R. When a Re- 
by a Writ of Error into the Exchequer Chamber, cord is removed 


It is not any Record in Court until the Error be by Error into 


determined. And it there be any miſtaking by eee 5 
the negligence of the Clerk in the Tranſcript, the it becomes a 
courſe rhen is to ſend for the Clerk of the Court, Record in 
and to amend it in the Exchequer Chamber : But Court. 


if the principal Record which remains in Court be 


falſe, then to amend it, and thereupon to alledge 


Diminution, and upon Certificate thereof the Tran- 
ſcript ſhall be alſo amended, it it appear to be but 
the negligence of the Clerk, Cr. Fac. 429. | 
The nature of a Writ of Error is not to bar the The end of 2 


right of the Land, but to the Action; and the Writ of Error. 


end of it is to have a Reſtitution, Raym. 55. 

Note, It was faid in Adams and Wilſon's Caſe, what the 
when a falſe Judgment paſſeth againſt the Defen- Plaintiff in 
dant, he may pray the Court that it be entred at Error muſt be 
a day peremptory ; ſo as he may have Attaint or *'* to Gay. 
Writ of Error. Every Plaintiff in Error ought to 
be able to ſay : 1. That it is ad damnum: 2. To | 

NY - have 


« The Law of Erroꝛs 


Error enſoes have reſtitution of the thing loſt. And alfo, that 


the nature of nothing ſhould be aſſigned for Error, but that 
e N which i to the She of the Plaintiff in 
Error ; and therefore, if the day be given beyond 

the time aſſigned by the Writ, it ſhall not be al- 

ledged for Error, 2 Siderf. 94, 95. as when by a 


Writ of Covenant and Fine, a Mans remainder is 


turned to a Right, and ſo he may have a Writ of 


Error. | 
Regula, Error and Attaint enſue the nature of the Action 
on which they are founded; as if Summons and 
Severance lies in the firft Action, it lies alſo in the 
Writ of Error andthe Attaint, 34. H. 6. 42. 

It is a known Rule in our Books ; a Judgment 
being once given in Curia Dom. Regis, ought not 
to be reverſed nor avoided but by Error or Attaint ; 

for all Matters of Fact at Common Law are decided 
by a Jury of 12 Men, againſt whom if they Err in 
their Judgment, the Party grieved may bring At- 
taint, Cr. Fac. 335, 336. | 

In Error there ought to be a reverſal of the 
Judgment and Reſtitution to the loſs. 

A Writ of Error may be returnable the fame 
Term Judgment is given, and it may bear Teſte 

To, before the Judgment, Siderf. 104, 
A Writ of Diſ- The Lord William Howard having a Judgment 
ceit, and allo jn a Ceſſavit againſt T. S. the Tenant, before Ex- 
e hip ne ecution brought a Writ of Deceipt, and becauſe 
nn that would not ſtay Execution, he brought alſo a 
Writ of Error; and though both theſe Writs tend- 
ed to avoid the Judgment, yet becauſe they were 


upon ſeveral reaſons and reſpects, they were beth 


allowed, Hob. 218. Howard and Salkeld. _ 


Wiar is requi- To a Writ of Error there muſt be 1. Privity 


red io a Writ of Eſtate. 2. Privity of Loſs. 3. Damage by the 


of Error. Record, 2 Siderf. 57, 58. | 
. Although the Defendant have not day in Court 
by the Writ of Error, yet by the Scire Fn 
| | ' Whic 


have no day in Court by the 
by the Scire fac. which is ſued upon it, they have 


— 


andWrits of Eros. 5 


which is ſued upon it, they have a day, Godb. 68. 


Judgment regularly muſt be given by Judges of Where a Writ 
Record, and in a Court of Record, and not by of _ _ 
any other inferior Judges in baſe Courts, for there- © Il 


upon a Writ of falſe Judgment doth lie, and not b Rang Judg- · 


a Writ of Error, 1 Inſt. 288. b. 


The Writ of Error is but a Commiſſion to exa- A Writ of Er- 


mine the Record, and the Party ſhall never reco- ror in the na- 


ver any thing thereby, but ſhall be only diſcharged _ 2 a Com- 


from the firſt recovery. 


It is but in nature of a Certiorari, and Judgment or iu the na- 
only is to be reverſed. But —_ the Defendant ture of a Cer- 
rit of Error, yet #07478. 


a day, Godb. 66.68. 

This Writ is but a Commiſſion. It is not an A- The nature of 
ction to recover any thing, but to reſtore them to of it. 
what they loſt, and to diſcharge them of Damages 
and Fines ; therefore in Error to reverſe a Judgment 


given in Ejectment, Outlawry againſt one of the 


Plaintiffs is no Plea, Cr. Fac. 616. Bythall & al. 
verſus Harris. . 

The Writs of Error are of Right, and every Sub- its of Error 
ject of the Queen ought to have them, yet they are of Right. 
are for the moſt part uſed for delay, for remedy | 
whereof the Statute was made, and for this to be 
taken beneficially for the Subject, 1 Levins 117. 

Dean and Chap of Pauls verſus Capell. 

A Judgment in Debt is had in B. R. and a The! a Writ 
Writ of Erroris brought, it ſelf remains a Record of Error is 
of the King's Bench, and an Action of Debt may brought in B. 
be brought upon the Judgment, I Vent. 34. = _ —_ 

Error in Fact ( ſcilicet) the Death of one of the cord in B. K. 
Defendants pendant the Writ. 

Error in Fact was aſſigned in Gurney and Saer?s 
Cafe, ſcil. that Gurney the Plaintiff in the firſt 
Action within Age appeared by Attorney, where- 
as he ought to have done it by Guardian or Pro- 

| ET chein . 


cannot be aſ- 


The Law of Erroꝛs 


What matter chein Amy. Per Cur. That matter cannot be aſ- 


ſigned for Error, for it is not within the Record, 
and we cannot reverſe our own Judgment, but 
only for matters of Proceſs, 3 Lev. 96. 


CAP. UL. 


5 Two ſorts of Writs of Error. Writ of Error quod 


coram vobis reſid. 2 Exceptions to a Writ of Error. 
Covenant againſt Aſſignee, be brought Error, 
he need not mention himſelf as Aſſingee. To whom 
the Writ of Error to be directed, and by whom 
to be certified. Of Error in Fact and Error in 
Law. What are Errors in Fact. After a Scire 
fac. awarded againſt the Defendant, he may 
not Aſſign for Error any Matter of Fatt. But 
after a Scire facias the Plaintiff may Aſſign 
Errors in the Record. Matter of Fatt aſſigned 
for Error. Error in Fact, where and how to 
be tried. : - 


N the Regiſter there are but two Writs of 
Error. | 
The firſt to remove the Record. EE 
The Second, Quod coram vobis reſidet, 2 H. . 
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Myrit of Error, Quod coram vobis reſidet. 


Writ of Error in B. R. to reverſe a Fine, upon 
which the Tranſcript and Proclamations are re- 


moved in Banco, and after the Plaintiff is Non- 
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ſuit ; now another who hath cauſe may have a 
Writ of Error, quod coram wobis refidet, 3 Lew. 
106. Rag and Bowley, 355 
%% 5 Judgment. 
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and Mrits of Erro s. 
Judgment is given againſt the Principal and the 

Bail ; they joyn in a Writ of Error, which they 
cannot do, for the Proceedings and Judgments 
againſt them are ſeveral ; and it was much doubted, 
whether a Writ of Error, quod coram vobis reſidet, 
can be brought by the Principal, and it was reſolved 
it could not, Cr. Fac. 384. Sir James Sendelow's 


| Caſe. . | 5 : 

It was excepted to a Writ of Error. 1. The Twocxceptions 
Writ is, That there is Error manifeſtus, and doth to a Writ of 
not ſay (ut dicitur) which is not good, for other- Error. 


wile the King ſhould fore- judge us. And alſo in 
the Writ ir doth not ſay Errorem ſiquis fuerit, 
and it ought not preciſely to ſay there is Error, 
Godb. 73. Bilford and Doddington. 

In the Regiſter, there is the Form of a Writ of 


Error for the Intierty, and another Form for the 
Moieties, 3 Rep. 1.6. i ” 


The Writ of Error ought to make mention of 
him which was ſummoned and ſevered, 9 H. 6. 
of © 2 ; 

Covenant againſt A. as Aſſignee and Judgment 
given againſt him, he brought Error, the Writ 
needs not to mention him as Aſſignee, becauſe 
this Addition was not of ſubſtance, 19 Eliz. Dyer 


Writ of Error a Superſedeas. 
The very Sealing of the Writ of Error is a 


ſuperſedeas to the Execution : There was once a 
Writ of Error to remove the Record of a Judg- 


ment between ſuch and ſuch, but fome of the 


Parties names were left our, and that Writ not 
removing the Record, they took out Execution. 
But per Cur. Though the Record was not re- 
moved thereby, yet it ſo bound up the Cauſe, that 
they could not take out Execution: It is indeed 

B 4 | | goad 


The Law of Erroꝛs 
good to.quaſh the Writ of Error when it comes up: 
but Execution cannot be taken out, 1 Mod. Rep. 

2.8. Hug hes and Underwoed, Yelv. 6. wide infra 
Plas. © 


To whom the Writ of Error to be directed, and 1h | 
whom to be certified. 


To thoſe before whom the judgment was given. 
And Habeas Corpus is always directed to him that 
hath the cuſtody of the Body, God. 44. 
lf a Writ of Error is directed to Sir Ed. Little- 
ton, he being then Chief Juſtice of the Bench; to 
certifie a Judgment in querela que fuit coram wobis 
&- ſociis veſtris, where this was before Sir Fobn 
Finch then Chief Juſtice, the predeceſſor of Sir 
Ed. Litleton, this Writ ſhall abate. + 

If a Writ of Error be directed to the Mayor, 
Aldermen and Recorder of Lanceſton in Cornwal, 
and the Record is certified by the Mayor, Alder- 
men and Deputy Recorder; the Court being held 
by Letters Patents, this is not well certified, for 
as much as this ought to be certified in the names 
of the Judges of the Court, and it doth not ap- 
' pear, that the Recorder had power to make a 

| Tg by the Letters Patents, Hill. 649- Spry 
and Miller. 

A Writ of Error was quaſh, becauſe it was 
directed to Sir Orl. Bridgman and Sociis, which i is 
certified by heats and Hide, 1 Elix. 98. 


Fact, 


Error in N 
= Law. 


* 


Error in Fact, as the Death of one of the 
Defendants pendant the Writ of Error. 
Frror upon a Judgment in Aſſize, and Aſſigns 

one Error i in Fact (chat is to ſay) that the Land lay * 


in 


and Mrits of Errozs., 
in D. in the County of Monmouth, and not in 
the County of Salop, where the Aſſize was taken, 
Cr. Elix. 158. 5 2 ee a 
After a Scire fac awarded againſt the Defen- 
dant, he may not Aſfign for Error any Matter of 
Fact; as in avoidance of an Outlawry, to ſay, that 
he was in France under a Captain in War, for this 
is Matter in Fact, and ſhall be tried by the Certi- 
ficate of the Captain, 22 Ed. 4. 46. | 
But after a Scire fac. the Plaintiff may Aſſign 
Errors in the Record, as to fay there is not any 
Original, or to fay in avoidance of an Outlawry, 
he was but quarto exact. for this is to be tried by 
the Record of the Exigent when it is certified, 
22 Ed. 4. 46. Ne | : | po 
Error in Fact may be aſſigned and examined in 
the Exchequer-chamber, as Death of the Parties 
and the like, where the Writ is abſolutely abated ; 
but by death of one not Party to the Writ is no 
Error. As Ejectione firme againſt Jordan by T. 
M. upon a Pemiſe made by E. B. Judgmenr pro 
Quer. Error aſſigned that E. B. was but ſeized in 
jure uxoris, and that he was dead before the day 
of the Judgment, and ſo the Leaſe determined; 
yet Judgment was affirmed, for the Defendant 
may ſay, that E. B. was ſeized in his own right, 
and the like, which were to re-examine the whole 
Title in the Writ of Error, Hob. 5. Wilkes and 
Jordan. | | 
An Action on the Caſe on a Promiſe in the Bo- 
rough Court of Beaudley, in Com. Wor. If the 
Plaintiff declare there, that the Defendant at 
Beaudley in the Juriſdiction of the Court, in con- 
ſideration of 20 3. given to him by the Plaintiff, 
allumed to pay 5̃ J. to the Plaintiff, if he at any 
time after fold any Woolen cloath at any Fair beld 
within the Borough of Walſhall, within the Juriſ- 
diction of the ſaid Court; and avers, that the De- 
| : fendaat 


fendant afterwards ſold at a Fair held at Walſhall, 


Matter of fat 
aſſigned for 


Error. 


The Law ok Erroꝛs 


within the Juriſdiction of the Court Woolen- cloth: 
The Defendant pleads, That he did not Sell the 
ſaid Woolen-cloath at Walſhall aforeſaid, modo 


forma, upon which Iſſue is taken and tried at 
Beaudley; and Verdict and Judgment pro Quer. 


The Defendant may Aſſign for Error, that Wal- 


all eft in Com. Staf. and not within the Liberty 


of the ſaid Borough of Beaudley, for it is Matter 


of Fact, M. 11 Car. 1. B. R. Lee and Ceely. | 


Error in Fact, 
how to be tried. 


The Defendant in Replevin againſt whom 
Judgment was given, Aſſigns for Error, that there 
were two Avowants, and one of them was within 
Age, ſo he ought to have appeared by his Guar- 
dian and not by his Attorney; but in the Aſſign- 
ment of the Brror it is not concluded al paiis, viz. 
Et hoc paratus eſt werificare, Cc. and the Defen- 
dant in the Error Pleads in nullo eſt erratum. Per 
Cur. The Judgment ſhall be affirmed ; for when a 
Man Aſſigns Error in Fact, he ought to put 


himſelf upon the County, for the Jurors ſhall only 


be Triers of that and not the Judges; and then in 
Caſe for not concluding to the Country, this is an 


Error not triable by the Court, but in its proper . 


nature by the Country, ſo it cannot be adjudged, 


put himſelf upon the Judgment of the Court, and 
the Court in this Caſe may nat be Triers of it, 


and is as much as if no Error had been aſſigned; 


for the Defendant by pleading in nallo eſt erratum 
had not confeſſed this to be Error, but only had 


Nu 58. King verſus Goſpire. 
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and Writs of Errozs, 
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Proceedings in @ Writ of Error. Where and how to 
find out the number Roll of the Fudgment. Bail. 
Superſedeas. If Fudgment be affirmed, there 
ſhall be Execution preſently, tho? the Year and 

Day be paſt. Non-ſuit of the one not to hurt 

the other. Two Scire fac quare non Executio- 

nem. If Judgment be reverſed the Plaintiff 
may Commence à new Action for the ſame Cauſe. 

Of Security to Proſecute with effect, how to be 

' pleaded. The not Aſſigning Errors a Breach of 

the Recognizance. Pleadings. oo. 


: N order to that, you muſt get the number 


1 Roll, and get a Copy of the Judgment, with 
the Additions of the party Defendant, and of the 
Debt and Coſts of Suit literally, as it is entred 
upon the Record. The Protbouotaries Office or the 
Clark of Eſſoines Office, are the Places to go to the 


Dogget, to find out your number Roll in the Dog- How and 


gets of that Term when the Judgment was en- ae to find 
tred, and having found it take the number Roll, ber 3 


and then repair to the Records of the Treaſury 
at Weſtminſt er, and fo to the Roll, and take a 


true Copy of the Judgment in all things; then 


carry the ſame, or a Copy of the Præcipe, Debt 
and Coſts to the Curſitor of the ſame County 
where the Action is laid, who thereupon will 
make you a Writ of Error; go with it to the 
Clerk of the Errors, who will take out the Judg- 
ment with the Debt and Coſts of Suit, in his 
Book of remembrance for Bail : Thereupon your 
Sureties together with the Writ mult be brought 
to the Lord Chief Juſtice of the Common Pleas, 


and there enter Bail in a Recognizance, together pay 


with the Defendant in double the Debt, that the 
| | Defen- 
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The Law of Ertow 
Defendant hath good Cauſe of Error, and ſhall 
Proſecute the ſame with effect; to this the Judge 


ſubſcribeth his Hand, and thereupon gives a War- 


Swhirſedeas, 


rant to the ſaid Clerk of the Errors to make out 
a Superſedeas one two or more, as the Defendant 


for his 1 8 from Arreſt ſhall require, which 


Writ or Writs the Defendant is to allow with the 
Sheriff of the ſame County or Counties. Where he 
ſtands in ſear of Execution, this muſt be ſpeeded, 
for if the Defendant be taken in Execution, the 
Superſedas comes too late; and the Defendant muſt 
continue in durance till the Judgment be reverſed 
by the ſaid Writ of Error in B. R. for Reverſal 
whercof he muſt not only Sue forth his Writ of 
Error, but alſo cauſe the whole Record of all 


the Proceedings from the Original (if Error be 


Bench. | 


If Judgment 
xs affirmed, 
there ſhall be 
Execution pre- 
ſently, though 


a year and day 
te paſt. 


No Non: ſuit 
of the one, to 
hut the other. 


— 


not found in the entry of the Judgment it ſelf) to 
be certified by the ſaid Clerk of the Errors, out of 
the Common Pleas into B. R. and Aſſign Cauſes of 
Errors there. | | 

Note, The Original muſt be certified by the 
Cuſtos brevium, by force of a Certiorari in that 


behalf directed to him out of the King's 


Error upon a Judgment in Debt, where the 


Judgment was affirmed ; it was held by all the 


Juſtices, and fo the Clerks ſaid was their uſage, 
that the Defendant in the Writ of Error Fall 


have Execution preſently, without a Scire fac. 


although the year and day be paſſed fince the 
firſt Judgment, Cr. Elix. 416. Goodwin and 


,, 


In a Writ of Error, the Non. ſuit of the one 


ſhall not hurt the other, becauſe they are not to 


recover but to di'charge themſelves of a perſonal - 


ty, 6 Rep. Ruddock's Caſe. 


The- 
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and Tirtits of Erro2s, 13 
The Record being certified, and Error affign- 5 
ed, upon return of the ſaid Writ of Error he is to 
take Copies thereof, and thereupon to Sue a Writ 
of Scire fac. to the Plaintiff ad audiend. Errores. 
To this the Plaintiff if he ſee Cauſe may appear 
and plead, and the common Plea is in nullo eſt 
erratum. Then the Defendant is to labour for a 
day, to be given for arguing the Errors. But if 
the Defendant delay, the Plaintiff is to Sue a Scire 2 Seire facies 


fac. againſt him to ſhew cauſe quare non Executi- ant von Kue: 


onem babere debet; and if at the return of the n 


ſecond Scire fac. Erros be not aſſigned, Judgment 
is affirmed for the Plaintiff. 19 1 
Note, Though a Judgment be reverſed, yet it If Judgment 
takes not away the Plaintiff's Caufe of Action, but be reverſed, 
the Plaintiff may commence a new Action for the = haven __ 
ſame Cauſe; and he ſhall take advantage of his, ne aa. 
firſt Action, in caſe of the Statute of Limitations for the ſame 
pleaded, if he commence his Suit again within a Cauſe, 
year and a day. | 
A Writ of Error bearing Teſte before the Judg- 
ment is good, and it is the uſual courſe of Pra- 
ctiſe, for the preventing and ſuperſeding of Exe- 
cution, March. 140, — 
In Scire fac. ad audiend. Errores and Scire fac. 
returned, and quod premonitus non venit. The 
Court without pleading will examine the Errors, 
and in this caſe reverſed Judgment by confeſſion 
for want of Original and Warrant of Attorney 
in B. C. 1 Keb. 662. Lord Molineux verſus Net 
ſon. | 
. * 


— 


That he did 


The Law of Errozs 
hs | Fs 

Of Security to Praſecute with Effect. 
D. brought a Writ of Error in Cam. Scac. and 
found Sureties to Proſecute with effect; and for 
default a Scire fac. was brought againſt him who 
appears, and is in Execution. ©. if the Bail be 
diſcharged by the appearance of 17 Plaintiff in 
the Writ of Error, 1 Roll. Rep. 361, Asker and 
Downs. : | Rp: 

Scire fac. againſt the Bail upon the Statute of 


proſecute with 3 Fac. c. 8, in a Writ of Error. The Defendant 


eſſect, how to 
be pleaded. 


pleaded, that the Principal did proſecute with. ef- 
fect, and that the Judgment was reverſed ; he 
ought to plead prout patet per Record. and not 
boc paratus eft, &c. 1 Keb. 185. 318. Boreman 
and Hammon. 

The Bail Pleads the Recognizance was on con- 
dition to proſecute Error, and alledgeth per for- 
mance. The Plaintiff affirmeth, that Judgment 
was affirmed prout patet per Record. and ſaith not 
unde petit debitum or Executionem, this being ſpe- 
cially alledged as form in Demurrer is ill, 2 Keb. 
581. Barret and Millward. 


The net aſſign- The not aſſigning Error is a breach of the Re- 


Recognizance. 


2 cognizance to proſecute with effect, according to 

the Statute of 16 & 17 Car.2. c. 8. Siderf. p. 294. 
Cooper and Price. | : 

Bur if the Party will come in and tender the 
principal Debt and Coſts, the Court will relieve 
him, and not ſuffer the Plaintiff to take Execution 
againſt both, and no reſtitution ſhall be of this 
| Money on this Recognizance, in caſe the Plaintiff 
_ do after Aſſign Errors, 2 Keb. 75. vide Caſe. 
| Scire fac. on Recognizance, on 16 & 17 Car. 
2. c. 8. to proſecute a Writ of Error returnable, 
6 May in Eafter-Term. The Defendant pleads, 
That died 18 Aug: and that until his death he 


and Writs of Erroꝛs. 

ſecuted with effect. The Plaintiff replies, That 
the Defendant did not cauſe the Record of B.R. to 
be certified into the Exchequer-chamber in his life 
time. The Defendant rejoyned, he was ſtopt by 
Injunction in Chancery. Per Cur. The Recogni- 


zance is not forfeited, 2 Keb. 53. 70. Hickman 5 


and Corbet. 


Upon the new Statute of Car. 2. c. for giving of . 


a Recognizance to proſecute a Writ of Error with 


effect; the not aſſiging of Errors by the Plaintiff 
in Error, is a breach of the Recognizance, becauſe 
the Defendant hath not means to compel him to 


do it, Siderf. 294. Cooper and Prize. 


CAP. 
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Of Amendments of Writs of Error. Not to be 


amended after allowance by the Chief Fuſt ice 
„, C. B. Bill on the File amended by the Paper 
Book, Amendment as to Pony , becauſe no 
Original. Fudicial Writ amended. Miſtake in 


the Names amended, The Common Pleas can- 


net amend a Record after à Tranſmittitur, A- 
mendment of the Return of the Sheriff.' Where 
notwithſtanding Error brought, and the Record 
certified ; yet the Common Pleas amended the 
Entry of a Fudgment. Amendment of 4 Tudg- 
ment by the Book of Fudgments. Record of the 
Judgment amended according to the Writ. A- 
mendment in the Exchequer-chamber after 4 


Writ of Error brought. Entry on the Poſtea: A 


Warrant to Enter.upon the Roll. Fault of the 


Clerk, Stat. 8 H. 8. Miſentry of the Clerk. 


Inparlance Roll not amended. 


F a Writ of Error be brought and delivered to 


the Lord Chief Juſtice de C. B. and allowed 
by him under his Hand ; afterwards the Record 


cannot be amended by the Prothonary's Attorney 
or Clerk in Court, altho' that no Record be en- 


tred upon the Roll, upon which the Writ of Error 
is brought, 4. Leon. p. 5 1. 

Bill on the File amended by the Paper Book, 
Cr. Fac. Chamberlain and Ewer. | 

If a Record after removal into C. R. for Error 
be amended ; it muſt be done here by the Officer 
of that Court, from which the Record cometh, 
1 Keb. 211. i | 2 


Error 


7 


The Law of Errors 


Error of a Judgment in the C. B. for that there 
was not any Pledges; it was inſiſted that this 

was amendable, or at leaſt aided by 18 Elix. c.13. 

becauſe in the Common Bench the Pledges are 

Pl always indorſed upon the Original; and when 

2 there is not an Original, there ate not any Pled- 
r ges. But the Court adviſed to pray a Certiorarig, 4 2 
0 upon alledging Dimin. and upon return that there to pjeages, be: 
1 was not any Original, the Court debated it large- cauſe no Ori- 
5 y; but upon Examination and no Diminution al. ginal. 
. ledged, that there was an Original, an amend- 1 
e ment was awarded, vide Dyer 288. 8 Rep. 61. 

4 3 Bulſtr. 61. Noy 121. Hel. 59. March. 17. 

he Raym. 5 1. Hodges's Cale. = 

g S. brought an Action on the Cafe againſt N. where norwith- 
be and his Wife, for Scandalous words ſpoken by the ſtanding Er- 
4. | Wife. And had Judgment, & pred. la Peme in cor brought, 


a | miſeritord.&rc. where both ought to be Aer e eS 
| ey i | 2 yet 
A and upon a Writ of Error the Record was certi- the Common. » 
ze | fied into the King's Bench, and yet by Order Plas amended. 
1 of the Court here ir was amended, becauſe upon the Entry of 
I view of the Book of Judgments of Geald:bor ongb he Judgment. 

. the P rothonotary, it appeared there well entred eee 
to ahd directed, Hob. 117. TT the kk ot Wo 
ed The Writ in Quare impedit was Geor gin, Shet- judgment. 
rd ly Barronettum. The Detendant brought a Writ of 
ey Error, reciting quia in Recordo, & c. inter Geor- 


n- | gium Sherly Mil. & Barronettum, & prædict. & ce. 
ror Error, &. for this variance it was agreed, that f 
the Record was not removed, becauſe the Writ of Record of cha 
ak, | Error was Knight as well as Barroner, and fo. not Judgment a- 
the ſame Perſon ;. But the Record of the Judgment mended ace 
ror | was amended according to the Writ, though the W:: the 
cer | Judgment, was not given by this Caurt, but by , 
th, the Juſtices of Aſſtze, Hab. 327. | 5 
The Preſident was between Tho. Vid Plain- 
tiff, and Fob. Wheeler Defendant; Judement Was. 
ror | quod recuperet verſus præfat. Tho, Wheeler, and 
e Joyg: 


* * — 15 0 
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1 Cefue Lap ot Ertos 
Judicial Wrir judgment was on Demurrer, and a Writ of En- 
* uiry of Damages awarded, and the Writ men- 
tioned, that the Plaintiff was Non-ſuited, Ide o a4 
inquirendum occaſione Premiſſa, whereas the Judg- 
ment was upon Demurrer; yet becauſe it was a ju- 
dicial Writ, it was adjudged, to be amended, Cr. 
Fac. 372. Wheedon and . | „ 


4 


Miſtake in the Miſtake in the names, as John for Thomas in 
names amend- what Caſes amended after the Record removed, 
* — the Error aſſigned, Cr. Fac. 444. Leeſer and 
A Writ of Error was brought to reverſe a judg · 
ment given in the Common Pleas, and after a Cer. 
tiorari and Errors aſſigned, they in the Common 
Pleas did amend the Record, and per tot. Cur. 
The Common they cannot do it, for after a Tranſmittitur they 
Pleas cannot have not the Record before them; and the dif- 
amend a Re ference ftands between the Common Pleas and the 
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— King's Bench, and betwixt the King's Bench and 
_ the Exchequer ; for the Record always remains in 


4 this Court, notwithſtanding a Writ of Error 
brought in the Exchequer-chamber ; and therefore 
we (in the King's Bench) may amend after, if the 

| thing be amendable, March Rep.72. 
Amendment of Amendment of the Return of, the Sheriff after 
the return of a Writ of Error brought, 3 Levin, 361. 2 Sand 
the Sheriff, 8 e 
Amendment in It was amended in the Exchequer-chamber after 
a ge a "a Writ of Error brought. S9 42 Eliz. between 
a Writ of Error Stephen and Fobn Morgan Woolf, and the Judg- 
brought, ment was quod recuperet verſus præfat. Morgan, 
and it was amended in another Term, cited in 

Hob. 317. Sharkey and Underhill, 
In Covenant againſt Executor, the Ecntry up- 
on the paſtea was quod recuperet damna prædids 
amounting to 32 |. de loi  Teſtatoris ſi tantum 
babeat in manibus, & c. But the entry of the Joc: 
ment upon the Roll was, quod reouperet ee 
% %%% 


ed for Error. And it was moved that it might be 


nor in the Preignotary who ſigned the Judgment, Ce ik. 
that was his Warrant for entring it upon the Roll, Pes, a Wars 
and of that Opinion was all the Court, and the 
| Re@rd it ſelf had been removed, Cr. Tac. 628. 
Acres of Land, 15 Acres prati; and the Verdict 


quantity of Meadow and Paſture than is in the 


ſon & al. verſus Stephenſon, wide icveral cafes of 


R. 1. Error aſſigned was, that the Parties being 
_— fac. returnable die Marti: prox. poſt craſtin. 


tits of Ero ss. 79 
43% L de bonis Teſtator i fe tan- 


but in the Clerk who entred it contrary to his War- 
rant, ſor the Entry upon the Poſtea was well? and Entry on the 


which being otherwiſe is a meer default in the rant - N 
Clerk, and is amendable by the Statute of 8 F. 6. Fon n en 


Sir Bernard Grrards Caſe. 5 
Judgment in Ejectment was entred quod recu- 
peret verſus F. S. Poſſeſſion of a Meſſuage, 60 


was entred that he was found Guilty of the Eject - 
ment of a Meſſuage, 10 Acres of Meadow, fo 
there is nat any Land in the Verdict, and a leſſer 


Judgment. But this was amended being the default 
of the Clerk, who ought to have entied the Judg- 
ment according to the Verdict, Cr. Tac. 18 1. Ha-. 


Amendments cited in that Caſe. 
- As to Amendments, vide 8 Rep. Blackamnres's 
Cale; | 7 7 | 
Error of a Judgment in Debt upon Bond in B. 


at Iſſue, the awarding of the Roll was of a Ve- 


perificat. and the Venire fac. was made returnab'e 
die Sabbati poſs Oftab. purificationis, 2. The 
Venire bore date the 12 of Febr. and was return 

Y „ - +, on 


ID he 


a The Lab ok Erroꝛs 
+... able die Sabbati poſt Oct ab. purificationis, which is _ 
beſfore the Teſte; ſed non Allocatur, it being a judi- 
Fault of the cial Proceſs, and the fault of the Clerk ſhall be 
Clerk. amended. And Judgment was affirmed, Cr. Car. 
Star. 8. H. 6. 1 . Aynſworth verſ. Chadwell in Cam. Scac. Stat. 
. Hl. 6. 32 fl. 8. gives Authority to amend Re- 
cords removed out of B. R. by Error for faults 
Which hapned per vitium Scriptoris, or by the 


Clerks negligence; and this Statute extends in 


Equity to Records ef other Courts which are not 
removed for Error, as where Iſſue is joyned, Et 
pred. Jacobus ſimilit. where it ſhould be Joban· 
nes, Cr, Eliz. 435. Fobn Vita againſt Fame: 
Error in the Vita; but if it be in an Original it cannot be a- 
Original not merced, as diſtrictid for deſtructio in a Writ of 
to be amended. Waſt, id fo. 42. FF) LOW. 
Where a Record is removed out of B. R. into 
the Exchequer-chamber, It is not any Record in 
- Amendment of Court until the Error be determined; and if there 
a Record re. be any miſtaking by the negligence of the Clerk 
me bach, in the Tranſcript, the courſe then is to ſend for 
RA the Clerk of the Court, and to amend it in the 
Exchequer-chamber.. But if the principal Record 
which remains in Court be falſe, then to amend it 
thereupon to alledge Diminution; and upon certi- 
ficare thereof the "Tranſcript ſhall alſo be amended, - 
if it appear to be negligence of the Clerk only, 
Cr. Fac. 419. 1; FF „„ 
Error was affignod ore tenus, that the Jurors ap- 
peared Qui eleits triat. & Jurat. dicunt ſuper Sa- 
cramentum ſuum quod, &c. and found the Iſſue 
pro Quer. whereas the Entry ſhould have been 
qui ad weritatem de infra contentis dicend. ele- 
Error in the Ci, &c. It was moved, it was but matter of Form, 
Entry of the for when the Jury find the Point in Iſſue, it ap- 
Jurors having. pears they were Sworn, ad inguirend. of the Point 
in Iſſue. Put per Cur. It is material and not 
amendable, and Judgment was reverſed in the 
5 e Exc hequer. 
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Exchequer-chamber , Cr. Fac. 119. Scarre and 


| Soprans. _ 


Errors in B.C Ru: The Defendant being 
Attorney in B. C. and ſued by Bill, appeared and 


pleaded in proper Perſon, and being at Iſſue, the 
Record of the Niſi prius was quod tam præd. le 
Plaintiff. quam Defendant appeared per Attorna- 
tos infra nominatos, and Verdict and Judgment 
pro Quer. Whereas the Defendant could not, 
appear by Attorney, infra nominat. there being 
no Attorney in the Record for him; this is Error, 
but it being but a miſentry of the Clerk it was a- 
mended, Cr. Fac. 265. Haywards Caſe. 
In the Verne fac. Gregory Tompſon was return d, 
and upon the Habeas Corpus George Tompſon, and 
found pro Quer. its not amendable, 1 Leon. p 176. 


* 


was entred, and Hill. 1 3 | 
Debt upon a Bond, and in the Imparlance the Bon 


But now it is, Mich. 13 Fac. the Imparlance [mparlance 


ac. Iſſue was entred. Roll not - 
ie was ent — 


was alledged to be made at Newcaſtle, and in the 


Iſſue Roll it was alledged to be made at York, and 


tried; upon Error aſſigned the Court would not 
mend the Imparlance Roll, 1 Brown}. 66. Ferber⸗- 


"Coſts omitted on the Roll and denied to be a- 
mended, 1 Brown. 775. . 
Note, When a thing is amendable before the 
Writ of Error brought, it is amendable as well 
after; and this by a Superior Court, as well as an 
Inferior Court, 8 Rep. 162, 
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CAP. v. 


Abatement f Writ of Error. Diverſity liven 
Error on a Real Aion, and between a Perſonal 
Action. By Death of one of the Plaimtiffs for 
variance. If Principal and Bail joyn its abate- 
1 able. Imparlance Roll not amended. That one 
„f the Plaintiffs is Outlaw d, pleaded in Abate- 
ment. Death of the Defendant, not abated by 
the Death of one of the Plaintiffs. e - 


Dizerfieyibe- Rit of Error apt two in a "Nevovery 
rwcen Error upon a Præcipe quod reddat, &c. and one 
on a real A- of” them died: The Queſtion was, If the Writ 
Oe and2 were abared, and the diverſity was, where it is a 
| 1 A Writ of Error upon a real Action, and where up- 
8 on a perſonal Action, Godb. 68. | 
Ir ch the firſt Caſe, Death ſhall abate the Writ, 
for there the Judgment halt be that he ſhall be re- 
ſtored to the Land; otherwiſe, if upon a perfonal 
Ace 2 K J. k. Godb. 65. 68. 
By death of Two bring Error in B. R. and before Errors dif- 
one of the cuſſed one dies. Per Cur. By the death of one of 
Plaintiffs, the Plaintiffs in the Writ of Error it is abated, and 
the Party is put to his Scire fac. againſt the 'Exc- 
cutor of him that is dead. And this for three 
| Reaſons: 1. Pecauſe its by the Judzment made 
C Joynr, and there ought to be Judgment of Reſti- 
i tution according to the Loſs, viz. That both ſhall 
ll be reſtored to that which they loſt, and ſuch Judg-_ 
ment of Reſtitutiun cannot ; bs to a dead Perſon. 
2. A Writ of Error is bur as a Commiſſion be- 
rween two of the one Party, and one of the other, 
and by the dearh of one the power is determined. 
3. Although the Writ of Error is not but to diſ- 
Charge the Plaintiff, yet if the Judgment be affirm- 
ST ed, | 


ed, the 4 hall ſall on the . him 
that is dead; and ſhall not Sur vive to the other, and 
therefore the Executor of him that died ought to 
be made a Party, that he may plead in ſalvation 
of the Goods of the Teſtator, Tel v. 208. Spenſer 
and Woodward 3 the Earl of e ger 
Siderf. contra IE 
In Sbelbery —  Buſſard's Caſe 3 it was moved, 
That the Writ of Error was not well brought, 
becauſe it varied from the principal Record, for 
khat the Plaintiff is named Shelbury 3 and here.che 
Writ is brought by the name af. Sbellery, and 
a Caſe was cited 25 Elix. A Recovery was againſt Abate for va- 
one by the — Bird, and he brought a Writ glance. 
of Error by the name of Burd; and for this vari- . 
ance the Writ did abate, 26 Af. 41. vid and in 
the principal caſe, the Record was of Lands in 
Colchefter, and the Writ of Error ſuppoſeth the 
Land in Colceſter, but notwithſtand theſe Excep- 
tions the judgment eee. Cr. de e El 
Upon a Scire fac. 4 Errores, De pc; 
Canis: 2 Abatement of the Writ of Er- 3 cp an 
ror, becauſe the Principal and Da cannot joyn in joy. 
a Writ of Error, and good. 
Diſcontinuance, or want of 2 Continuance, ; 
whether er or not in another Term, vi 
2 Mod. Rep. 3 16. Birch and Lingen. 
Error of a Judgment againſt five in B. C. was 
aſſigned in the death of one before Verdict, which 
per Cur. is Error notwichſta 27 Car. 2. c. 8. 
a being expired, Keb. 466. | 
Three bring Error, The Defaidant Pleads"; i Yi cor at” 
Abatement, that B. one of the Plaintiffs: is Out- the Pain tit 
lawed. Per Cur, It is no Plea in Abatement, for is Outlaved. 
they are compellable to joyn, Palmer 151. Be- EE 
thel & al. "mp Parry. 


„„ Che Lam of Eeroxs 
Death of the In a Writ of Error if the Defendant die, the 
Defendant, Writ is not abated; otherwiſe if the Plaintiff die, 


a Scire fac. ad audiendum Errores went againſt 


of Error died, 1 Vent. 24. 


Car. 210. vide infra, Error by death. 


one of the is abated by the death of the Plaintiff; but if there 

Plaintiffs, 
Siderf. 419. : 

Debt by Executor on Judges oy the Teſta 

dor: The Defendant pleads in Abatement, that 

8 there is a Writ of Error depending in the Exche- 

puer. chamber: The Plaintiff Demurs. Per Cur. 

Debt lies not, but is gone by the reverſal of the 

firſt Judgment. The Defendant in the Writ of 

Error being dead, the Writ of Error is not abated 


brought a Scire fac. quare Executionen non againſt 
the Plaintiff to Aſſign his Errors. But per cur. 
The caſe here is not like the Exchequer, Where 
[ ie death of the Plaintiff or Defendant doth abate 
1 the Writ; but not ſo here, only the death of one 


WW | Plaintiff abates it, not of one Defendant, - Moor. 


1 70l. and a Reſpon. euſt er was awarded, 2 Keb. Aan 
N Creeſucy and Humberſton. 
Where a Super- If the Common Pleas awarded A pro- 


ſedeas not to ceſs, as after Judgment a year and a day they a- 


be granted. ward Execution by Capias, where they ought 
tirſt to have a Scire fac. The Court cannot award 


a eee, but he ought to have a new Writ - 
of 


and it was the caſe of Thyn and Corey cited, whete 
the Executors, when the Defendant in 8 Writ 
The Writ of Error abated, 3 it 5 
ſed that the Proceedings were in Curia noſtra, 
where it appears by the Record, that the beginning 
thereof was in 2.2 Fac. and a new Writ-of Er- 
Tor. was brought, quod coram nobis reſia en. Cr. 


Not abated by A Writ of Error in the Exchequer- . is 
the Death of not abated by the death of the Defendant, but it 


are more Plaintiffs and one dies, it is otuabared, 


as in Corey and Thym's Caſe, but the Executors 


© Ad ed. 
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Error in B. R. and upon thar Erroneous Proceſs we 


cannot grant a Superſedeas, Godb. 373. 
If the Roll be marked for a Writ of Drs be- 


fore Execution done, the Sheriff ſhall be excuſed. 
for doing it before à Syperſedeas delivered; bur 
0 in ſyflicieat to ſuperfece the Execution, I Keb. ; 


+ doe; An Aire af a Writof Baus by 


death of Parties, or of the Chief Juſtice, or by any 
act of Court doth not hinder, but the ſecond Writ 
may be a Superſedear, 1 Keb. 658. | 


The whole Court in Sir William Fiſu ar? Wiſe- 


| man's Caſe, B. R. was of Opinion, That if the 


Commen Pleas awarded Erroneous Proceſs, the 


Court cannot grant a Saperſedeas, but the Party is 5 


put to his Writ of Error here, and upon that Er- 


roneous Proceſs we cannot grant a Superſedeat, 


but the Party i ls an to * new Writ of Error, 
God. 273. 


Note, For a Rule. 15 a Writ of Error be not Regula. 


ſigned by the Chief juſtice, the Party on motion 


may take out Execution, unleſs a new Writ be 


taken out on notice wihia. a week or a ſhort time. 


But if it be ſigned though not returned, the Court 
will give Rules to certifie the Record on a ſecond. 


Writ of Error delivered, which in this caſe is a 
een [ _ 90. e $ un, x 
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Where and how aVWrit of Error is a Superſedeas. 
here @ Superſedeas not to be granted. A Writ 
of Error mo Superſedeas to an Action of Debt 
brought on the Fudgment. Allowance of a Su- 

perſedess. Where a Writ of Error ſhall not be 

4 « Superſedeas to Scire fac, where its no Superl, 
to the Preceeding againſt the Bail, and where it 
11. New Superf. againſt Execution quia erronice. 
Of Execution ſued after Writ of Error brought, 
how void. Superſedeas delivered to the Sheriff 
before Sale of the Goods. Superſedeas in Law. 
Writ of Error brought before Tudgment entred. 
Writ of Error in Parliament where it is 4 Su- 
perſedeas or not. To whom the Writ of Error 
25 be directed, a E 9. 7 ——_—_ 0 be 
cenvified. : 


T very | Seating ofthe Writ of Error is 
| Swperſedeas to the Execution. 
Parties names A Writ of Error was brought to remove the 
let out. Record of a Judgment between ſuch and ſuch, but 
ſome of the Parties names are leſt out. Per Cur. 
Though the Record was not removed thereby, yet 
it ſo bound up the Cauſe that they could not 
male out Execution. It is indeed good cauſe to 


quaſh the Writ of Error when it comes ups 1 


41d. 28. Hughes and Underwood. 
AWrito Eros The Writ of Error is not a Superſedeas to an 
no Superſedeas Action of Debt brought upon the Judgment, 
ro an Attion Adams and Tomlinſon. The Caſe was, Judgment 
of bee was given for the Plaintiff in B. R. upon which the 
0s 3 he Deſendant brought a Writ of Error in the Exe- 
n cbequer chamber, and after the Writ of Error 

brought, th: Plaintiff in the ww Action brings 
an 
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and Writs of Errow. * 
an Action of Debt upon the Judgment, to which 


the Defendant pleads ca tiell Record. Per Cur. 

The Plea is ill, for notwithſtanding ſuch a Writ | . 
Debt lies upon the Judgment, Dyer 32. 6. 18 Ed. Rotwichſtan- 
4-7- and the diverſity put in Bendlow p. 20. that ding the Writ 
after the Writ of Ender brought Debt lies not, cf Error, the 


was not regarded, for the Jokes] in Limbury and Bail may bring 


bam's Caſe held it all one; and that notwith- in the princi- 
pals in dif- 


ſtanding the Wrir of Error, the Bail may bring in charge of the | 


the Principals in age of rhe Ava, mainpernors, 
Raym. p. 100. 
A Weit of Error ſhall not be a Soperſudies un- 


leſs ſhewed to the Party, and he mult not fore 
flow bis time of having it allowed; for if it be Allowance of a 


not allowed by the Court within four days it is no S#perſedeas. 
Superſedeas, it muſt be ſnewed to the Clerk on the 


other ſide, and allowed by che Court, x Mod. 


15%. | Vent. 255- 

Ir is laid down as a Rule in 7 H. 6. 29. . | 
the Party cannot be reſtored to all, che which 
hall be loſt by the Execution (if it be done) when 
the Judgment is reverſed, there the Writ of Error 
ſhall be a Superſedeas 5 the Execution. 


Upon Recover againſt Executors and return of Where a Writ 


a Devaſtavit, if a Scire fac. be awarded de bonis of Error ſhall 
propris, and this is found pro Quer. per niſi prius nat be a Super- 


returnable 15 Paſ. and before Judgment (/cilic.) ate e 


the fourth day a Writ of Error is brought of the . 
firſt Judgment; yet this ſhall not be any Swperſe- 


deas to give Judgment and Execution upon the 


Scire fac. for they are diſtinct, and in a manner 

ſeveral Originals, 10 H. 6. 6. and Judgment ſhall _ 

have relation to the firſt day. ; 
If A. recover againſt B. Debt or Damages, and 

after Sues a Cap, ad Sat. againſt B. who is retorn- 

ed un eft inventus, and upon this a Scire facias 

is awarded againſt the Bail and returned, and after 

a ſecond Scire fac. is awarded bur a day before the 

return 


1. 
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| Wherea Wit return of it, B. brought a Writ of Error upon 
of Error no the firſt Judgment. This is not any Swperſedeas 


2 ee to the Proceedings againſt the Bail, but the ſee 


dings againſt Scire facias may be returned for this is diſtin 


. the Bail. from the principal Judgment, Lock and Tillerd. 


And where if But if A. recover againſt B. in B. R. where C. 
is, and D. are Special Bail for B. and after B. brought 
| nt in 


a Writof Error againſt A. upon this Judgme 


the Exchequer-chamber, and after C. and . to.dif- 
charge themſelves of their Bail, brought the Body 
of B. into B. R. and pray that his appearance be 
nr entred, and that 4. ſhall take him in Execution; 

et although that the Roll for the Bail is a ſeveral 

Roll from the Roll of the Judgment AF ar 
5 1 9 this is 
Were the © Roll by it ſelf; yet the Court may not accept 


Vvhen a Scire fac. is brought againſt the 


Court will not this appearance in dilcharge of the Bail, for the 
accept the af- Writ of Error is. a Superſedeas in Law to it, in as 
pearance of much as this is a Superſedeas to the principal Judg- 
ment, ſo that A. cannot there pray B. in Execu- 


the prircipal 
in diſcharge of 


he Bail. tion upon this Judgment, the Record being remo- 
en ved in Camera Scaccarii, 2 Roll, Abridg. 491. Cod: 


nor and Henderſon, _ 


Record to be 
removed within 


0 


brought. vid. Marſh and Vbetſton. 


* 
1 


If a Man bring a Writ of Error upon a Judg- 
ment, but does not remove the Record in 6 days 
6 days after after, Execution fhall be granted, becauſe it appears 
Writ. of Error the Writ of Error was brought meerly for delay, 


In Formed. Judgment was pronounced, 6 N. 18. 


and Writ of Error was brought by the Tenant bear- 


ing Teſte 12 No. and then allowed, and in majarem 
cautelam a Super ſedeas made againſt Execution, and 
yet the Demandant obtained a Writ of Seiſin, bearing 


Teſte nono die Octob. before by Warrant of 


Judgment which was afterwards entred ; but as 


the 


of Odlab. Mich. being the laſt continuance, but 
the Court well knowing that Jugdment was not 


pronounced till, 14 No. ſo that the Tenant could 


not 


ment generally, which refers to the firſt day o 


and Writs of Errow, Vo. 
not have a Writ of Error before, neither out 
the Deferidant to have a Writ of Seizin before; New Super/c- 
for by this trick any Writ of Error may. be defea- an again - 
ted as ta ſaving Poſſeſſion, and therefore a new — 2roOIR ; 
Superſedeas was awarded againſt that Writ of Ex- GG. 
ecution quia Erronice,@c. Hob. 329. Clanrikard 
I ( Ie 

Plaintiff brings Ejectment; and had a Verdict at 
the Aſſizes. The Defendant brought a Writ of Execution ſac 4 
Error and had it allowed, and Bail put in 24 after Error 
Octob. Plaintiff after this (viz.) 27 Octob. not brought Bail, 


having notice of the Writ of Error enters Judg- '* void withont 
f votice, but rhe + 
| 1 | Party not in 
the Term, and took Execution the firſt day of the er 1 
Term, and had it executed before notice of the out notice. 


Writ of Error; and now it was moved to have 


Reſtitution, for by the ſuing of the Writ of Error 


and Allowance, and Bail put in, the Hands of the 

Court are forecloſed, fo that they may not grant 
Execution, and fo the Execution void. And tho” | 
the Party ought not to be puniſhed for ſuing Ex — 
ecution after the Writ of Error allowed, he not 
having notice of it, and he is not in Contempt; 

yet reſtitution ought to be made to the Defendant, » 
and the Hands of the Court are foreclo;ed by the 
Writ of Error: And though the Judgment by the 
general entry referrs'to the firſt day of the Term, 


ſcilicet 23 Octob. and Execution is of this das 


which is before the allowance of the Writ of Error, 
which is not till the 24 Ocfob. yet the Judgment 
being upon a Verdict given in the Vacation, upon 
which Judgment may not be entied by the Rules 
of the Court until the 4th die poſt ſcilica 27 Oc. 
then was the ſigned, The Court awarded Execu- 


tion without Colts of either, 3 Levin. 3 10. Smith 


and Cave, In 7 
If a Record be removed out of the Common 
Pleas into B. R. by Writ of Error, and the Plain- 


fucrimus 


tiff will not Aſſiga his Errors, then a Scire fac 
„ ſhall Iſſue forth, quare Executionem-habere no 
Superſedeas Ge> Jeber, and aol Sonics and 2 Nichjls returned. 
Sheriff before The Plaintiff ſhall have Execution, yet the Plaintiff 
Sale of the may aſſign his Errors, and to ſuch « Super ſeuea 
Goods, exception was taken, becauſe the Writ was coram 
nobis apud Weſtm. where it ſhould be whicung; 
 furrinus in Anglia, and for that/cauſe a Swperſe- 
RO granted, 3 107. 1 ETD 

If upon a Fieri fac. upon a Judgment again B 

the Sberff rakes the Goods of . — his Hands; 
but before the Sale of them B. delivers to the 


30 


Sheriff a Superſedeas upon a Writ of Error, B. 


| ſhall have the Goods again, for no property was 
altred by the Sciſure. Sare and Shelron, 2 Rol. 
Abridg. 79. „ 

If a Writ of Error be brought returnable in 
Swpeyſedeas in Camera Scaccarii, and this is allowed by the Clerk 
Law, of the Errors and- Swperſedeas granted; but the 
Record is not marked by the Clerk of the Error 
(as the uſe is) or notice of this given to the At. 
torney of the other ſide; this not being done, for 
TT. that it was not known who was the Attorney, nor 
Wiirof Error the number Roll of the Record known (not being 
braught before ſtamped.) Yet this is a Superſedeas in Law, fo that 
. 8 ens if Execution be awarded after to another County 
gs than that where the Superfedeas was granted, and 
is there executed, this is Brroneous, and a Superſe 
deas {hall be awarded, quia Erron. Emanavit, ? 

Roll. Abridg. 492. Methwold and Bawd. 

If a Man bring a Writ of Error in Cam 
Scaccarii upon a Judgment in B. R. before the Judg- 
ment is entred or ſigned for Judgment, and had a 
Superſedeas, and after this Writ of Error is difal 

' lowed, for that it was brought before Judgment 
Upon a new Writ of Error after Judgment, he 
ſhall have a new Super ſedeas, for the fir ſt Super 
ſedeas and Writ of Error were as null and meer 
void; 
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void ; and then this ſecond Writ of Error is as 
the firſt Writ, and ſo a Superſedeas in Law, A. 
15 Fac. B. R. Smith and Bowles, © 5 

It a Writ of Error be brought in the Ezche- A wirit of E. 
quer · chamber, and that being diſcontinued, ano- ror in !'artia= - 
ther is brought in Parliament, this ſecond Wric is wert where it 
a Superſedeas. But if a Writ of Error be brought!“ * Super ſedgad 
in Parliament, and that abates, and the Plaintiff” > 
brings a ſecond, this is no Superſedeat, becauſe it is 
in the ſame Court, 1 Vent. 100. ene 
The Parties were at Iſſus in Treſpaſs, and 
Habeas corpus awarded againſt the Jury, the Com- 


* 


mon Bench in which the Action depended, award 


a Saperſedeas quia impro vide, which was delivered 
to the Sheriff, who notwithſtanding returned the 


Jury before the Juſtices of Aſſize, who proceeded 


and found pro Quer. this is aſſigned for Error; the 
Defendant pleads in vulo eff Erratam, adjudged 
Error, for after the Superſedeas delivered, the 
Hands of the Sheriff were cloſed, Telv. 57. King 
and Andrews. 5 1 4 „„ >, 5 — 

Per Hales anciently, as 22 Hl. 6.6. before the E ror Ire 
day in Bank Error was not allowed; yet 1 R. 3, 4. tefore tlie 
the Record was thereby removed, Smith and Bl. Judg net or | 
„, . oa n 

Teſte before day in Bank not allowed, and 
Smith and Lake, 44 EE. The courſe was ſett led | 
but variouſly praftifed, that Error Teſte before 
the Judgment or day in Bank, yet the Record 
was removed, but if the day of the Return were 
before Te fre it did not remove it. But if upon De- | 
Claration before Iſſue Error be brought, the Court A Writ of Br. 
may allow it or not. At Norfo/k A ſlizes a Man indi- ror T., fee 
Qed of Barretry pleaded in Summer, had a day be Af a, 
to try in Lent, and procured a Wiit of Error 
Teſte before the Aſſes, which Hale difallow ed, 
becauſe it would ſpoil all Practice: But in Inferiog 

Courts 
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Courts it would be miſchievous, if the Error : 
might not be Tete before the Judgment, and the 


eentry of the Judgment is not material, for that 
ES may be ſeveral Terms after. And '21y, per Hale, 
 - &- Cur, In the Exchequer where the ancient courſe 

Firor alles: is held, the Chief Baron on the Writ of Error 
tus, recipiuer Writes allocatur ſuch a day, but in other Courts 
On Writ of the Clerk of the Chief Juſtice writes recipitur ſuch 
| a day, and they ſeldom mark the Roll; and ſince 
this there are four days after ſhewing: the Writ of 

Error to put in Bail; but on Error Tefte the f rſt 


day of Eafter-Term, if it be not ſhewed nor al- 


Superſedear, lowed in four days, its no UN to the 
Court. But Execution after ſuch Teſte, and be- 
fore ſhewing to the Court, or allowance is not a- 


Execution ex- yoidab'e by Superſedeas; if Execution be execu | 


ecuted beſore : | | 5 
ſhevids or al. ted before ſhewing or allowance of Error, it is 


] owance of Uunavoidahle; and anciently Error was either ſhew- 
Error. ed to the Court, or allowed by the Chief Juſtice, 
which is ſince found inconvenient. Per Twiſden, 
It was ſettled, Tr. 5 Car. I. Godb. 439. on ſo- 
lemn Argument, that a Writ of Error was a Su- 
perſedeas in it ſelf, and there is no inconvenience 
if it be ſnewed or allowed, or delivered before the 
return thereof; but if the return be before the 
day in Bank, or of the Judgment is it no Super- 
Superſedeas. ſedeas. Mild. ſaid he knew it ruled, that allowance 
Allowance af. of Error after Execution taken out and before ex- 
ter Execution ecuted was a Superſedeas, Paſch. 25 Car. 2. B. R. 
T— » 
are, ere: When a Writ of Error is ſued with any long 
OY Return, this is not any Superſedeas, and in Tres 
Mich. the Writ of Error was made returnable 
(in the Exchequer-chamber out of Chancery,) Hill. 
Term next, Siderf. 44, 45. 
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| How the Writ of Error ſhall be brought and di- 
1 . refted, and bywhomcentified. 
5 If a. Writ of 15 be directed © Ty Phe- 
ant, to certifie Judgment in Loquela que fuit 
f Ho wobis & ſociis veſtriz, where it ee 
\ | the Record that this was held before Edmond 
5 Reeves and Peter Pbeſant, this is a good Writ, 
for although in the return Edmund Reeves be firſt 
3 | named, yet this is good enough in as much as 
Peter Pheſant is alſo named, and it doth not ap- 
e | pear which of them was the elder, Clark and 
7 Sprigg, Hill. 1649. 8 e are 1 5 
„ Ik a Writ of Error is directed to Sir Eg. Lit- 
1. | */cton (he being then Chief Juſtice of the Bench) 
; do certifie' a Judgment in Querela que fuit coram 
1. | vobis & ſociis weſtris, where this was before Sir 
e, Jeb Finch then Chief Juſtice, the predeceſſor of 
n, | Sir Ed. Littleton; this Writ ſhall abate. So if it 
Co | were directed to Oliver St. Fohn in Querela que 
u. | furrat coram wobis & ſoctis veſtris, where it Was 
ce | before Edmund Reeves and Sociis ſuis. 
he If a Writ of Error be directed to the Mayor, 
he | Aldermen and Recorder of Launceſton in Cornwel, 
and the Record is certified by the Mayor, Alder- 
ce | men and Deputy Recorder; the Court being held 
ex. | by Letters Patents, this is not well certified, for 
R. as much as this ought to be certified in the names 
| of the Judges of the Court, and it doth not ap- 
ng || pear chat the Recorder had power to make a De- 
7 | puty by the Letters Patents, Hill. 1649. Spry 
a | and Aer, ©... ; wy 
Jill, In a Writ of Error if one be dead he-muft be 


named, 2 Mod. 285. 
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7 Upon what 
Judgment in 


Partition, 


/ 


W 


At. what time, and when a Writ of Error may be 
brought. Upon what Judgment in Partition. 


. Upon what Tudgment in Account. Writ of 


Error lies after the Roll figned: for fudgment by 
the Clerk, before any Judgment entred in E- 


jfectment. A Writ of Error lies befere the Writ 


of Enquiry of Damages returned. Aliter in 
Treſyals. After à Scire fac. awarded againſt 
the Defendant, he may not Ajſign any Error in 
fact, but Errors in the Record TG Where 
Man ſhall not Aſſign for Error, what be 


mig bt have pleaded. Writ of Error not received 


| into the Exchequer-chamber, Propter Abſenti- 


am f the Lord Tres ſurer. 


X Writ of Error bearing date before the Judg- 
FE ment given is not good, for the Writ is % 
Judicum redditum fit. 22 H6,7 © 
lm a Writ of Partition if a Judgment be given 
quod partitio fiat, and upon this a Writ is directed 
to the Sheriff to make Partition; before this is ex- 
ecuted and returned, no Writ of Error lies upon 
the firſt Judgment, becauſe before the laſt Judg- 


ment which ought to be quod partitio foret firma 
& ſtabilis imperpetuum, the Plaintiff may be Non- 


ſuited, or he may upon return of the Sheriff ſug- 
geſt to the Court, that the Partition is not equal, 
and ſo have a new Partition, and alſo he may Re- 
leaſe before” the laſt Judgment, M. 41 Eliz. be- 
tween the Lord Berkley, and the Counteſs of 
Warwick, N 


5 5 N _ ; 


wenn * W v Ä mw_ * * 9 - — 0 1 8 
n r e * : by” 88 R weinen neee g * 
7 KS 8 9 8 8 8 > : ** * e OKs >. 
1 . 5 — 98 3 * 
” , ” FF : ow 
4 F 5 . 6 D 7 
- 8 s oy # 4 
. * * 
+ * 
59 «, % : 2 * 
* 4 1 2 
IR , 
„ 5 Is; 1 1 4 * 
5 ; 1 8 
* ds, l 6 . 82 £ 
b . 
. 
- 
» : 
F a. 
* - 
o . . - 
* * ” 
. 


( 
| 
( 
& 
( 


the 


» a 6 » 9 
3 * * 7 | 
R 


7 X. X a 


: ü i ry . 
and (Arits or Errozs. 
No Writ of Error lies upon a judgment to Un Iuegment 
Account before the laſt Judgment, for that the co A-count. 
Plea is not ended till he have accounted, 11 Rep, 
38. Metcalfs's Caſe, JF 
Note, A Writ of Error lies in the Exchequer: wrir of Error 
chamber, after an award of the Courts of King's lies after the 
Bench for Judgment, and the Roll figned for Roll figred 


Judgment by the Clerk before any Judgment en- fur Judgment 


by the Clerks 


tred, for otherwiſe the Plaintiff in the Wric of bepre any 


Error ſhould be at great Prejudice, for the uſe of judgment en · 


the Court is not to enter the Judgment till the tied. 
Vacation after z but tu award Execution preſently 
upon ſigning the Roll for Judgment, and before 
the entry of it; and ſo if the Writ of Error ſhould 
not be allowed after the ſigning and before the 
entry, the Plaintiff in the Writ of Error ſhall not 
have any benefit of the Superſedeas of the Exe- 
cution, which is incident to a Writ of Error, 
Smith and Bowles?s Caſe, and fo is the common 
Con ES VV 
In Kjectione firma, if a Man recover by Nihil in Ejegment a 
dicit, in which Judgment is given that the Plain- W.it of Error 
tiff mall recover his Term, and a Writ awarded lies vetore the 
to enquire of Damages; a Writ of Error lies upon is ct 
this Judgment, before the return of the Writ of . ee 
Damages, and Judgment upon it, for the ſudgment 
is perfect as to the recovery of the Term, before 
by the firſt Jugdment ; and the Plaintiff may pre- 
{ently have Execution for the Poſſeſſion, and per- 
adventure he will never have Judgment of the 
Damages, and fo the Defendant ſhould be ouſted 
of Poſſeſſion without remedy, Tr. 3 Car. I. B. X. 
Newton and Terry. Þ Co 
By the late Star. V. 3. c. Writ of Error muſt 


be brought within 20 years, vide le Stat. infra. 


if a Suit is for feveral things, and Judgment is 

given for ſome, and a Curia a 4wiſare vult for o- 

thers, and the things do not require entire Dam- 
| 8 6 2 ; ges, 
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till the Writ 
of Damages 
be returned. 
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Che Law of Erroꝛs 


ages, and Another Judgment is not to be given 


for the fame things, there the Judgment for thoſe 


things is compleat, and a Writ of Error will 


lie. But 


In Treſpaſs 2 Man fhall not have a Writ of 


Error, before that the Writ of Enquiry of Dam- 


age be returned. In Account no Error lies before 
the ſecond Judgment. WE 5 
In a Quo Warranto a Corporation claims Liber- 


ties and Special Priviledges. Judgment was given 
that they ſhall be ouſted of their Liberties, but as 
to the Priviledges Cur. adviſare, &c. as to the Li- 


berties which is their Inheritance Judgment is final, 


and a Writ of Error may be brought before Judg - 


ment of the other part. 


By Dodderidg, all our Books ſtand upon three 


differences in this Point. 
x. If Judgment be to be had after Judgment, he 
ſhall not have Error until the laſt; as in Account 


 Admeaſurement, Oc. OL 
2. Where the Matters are ſeveral, there he ſhall 


nct ſtay till the laſt Judgment, ut ſupra. 
3. Though they are ſeveral things in their 


Nature, yet if the Damages are entire, there Er- 
. ror ſhall not be brought before entire and final 
Judgment. In Debt, Detinue, Dower, if the De- 
fendant confeſs part, and had Judgment for it, 


Error lies, becauſe ſeveral; aliter in Treſpaſs, 
where Damages are entire, Palmer 34. 97. Cor- 
poration of Dublin. 5 | 
If a Man recover in Eje&ione firme by confeſ- 
ſion, nibil dicit nun ſum informatus, or Demurrer, 


a Writ of Error lies before Damages taxed by the 


Writ of Enquiry. And this is the Courſe in both 


Courts, in King's Bench and C. B. Wimark's Caſe, 


Ne. 74: 


Howſe 


TA tt co. 


r- 


e. 


er, 


and the Duke of Bucks. 


and Urits of Errozs., 37 
Howſe and Layton's Caſe, Hill. 1647. Broad 
and Barnet. 3 2 „ ; 85 
But if i Ejectione firms Judgment be given, In what Caſe 
Ideo conſideratum eſt quad quer. Poſſeſſionem ſuam no Writ of 
termini ad buc venturi de Tenemento prædict. re- — ee aut > 
cuperare debeat ; no Writ of Error lies before ans 865 
Damages taxed, for that this is but an award, but 
it had been otherwiſe if it had been recuperet. M. 
5 Fac. B. R. Lane and Alexander. 4 
If a Man recover in a Quare impedit upon a in Quare Imp. 
Demurrer, the Defendant may have a Writ of on Demurrer 
Error, before the Writ of Enquiry of Damages Eror lies be- 
returned, for ſuch Writ may be awarded out of orga fe 
B.R. if the Judgment be affirmed in B.R. and fo is — b | 
the conſtant practice of the Court, for no Dama returned. 
ges were given at the Common Law, but by the 
Statute, and Noy's Rep. the Biſhop of Glecefter and 
Mood contrary to this is not Law. | 
IF an Infant ſuffer a Common Recovery by Guar- 
dian, in which he is Tenant to the Præcipe, at 
full Age he may have a Writ of Error, as well as 
within, and Aſfign for Error, that he was within 
Age at the time of the Recovery ſuffered, for if 
be had brought this Writ within Age, he ſhould 
not be tried by Inſpection. Counteſs of Næu port 


4 


After a Scire fac. awarded againſt the Defen- After a Scirs 
dant, he may not Aſſign any Error, which is fac. awarded 
Matter of Fact; as in Avoidance of an Outlawry againſt the De- 
to ſay, That he was in France under a Captain in ſendant, he 
War, for this is matter of Fact, and ſhall be tried a not ut 


by the Certificate of the Captain, 22 Ed. 4. 22 poorny 
46. 8 2 


Errors in the 


But after a Scire fac. awarded, The Plaintiff Record he 
may Aſſign Errors in the Record, 22 Ed. 4. 45. b. . 
as to ſay there is not any Original, or to ſay in 
Avoidance of an Outlawry, that he was not but 
quarto exactus, for this is to be tried by the Re- 


„„ cord 


38 The Lam of Errozs 


5 i 


I A. Recover againſt B. in Banco and C. is 
Bail for B. and after a Scire fac. is awarded againſt 
C. the Bail, and after 2 nibils returned Judgment is 
given againſt C. and C. brought a Writ of Error in 
B. R. upon this Judgment he cannot Aſſign for 


Error, that there is not any Capias returned againſt 


B. the principal, before the Scire fac. ſued out, for 
| that if he had appeared and had not pleaded this, 
Where a man or if he had been returned ſummoned, and had 


ſhall ner ef not appeared and pleaded this Matter, he ſhall not 


O_o Aſſign this for Error, for that he might have 
have pl _ pleaded it to the Scire fac. and here the return of 
ow, two Nihils amounts to a Summons and is all one 


with it, and this is a Matter of Record, and not 


youu of Fact, Tr. 1651. Barcock and Tbomp- 
0B. | 7 N 8 11 

Note, In the Exchequer- chamber before the 

Lord Chancellor, the two Chief Juſtices and the 

Chief Baron; a Writ of Error was upon a Judg- 

5 ment given in the Court of Exchequer, and it was 

Writ of Error agreed quod propter abſentiam Dom. Theſaxrarii 

not received Anglie, they ought not nor could receive the ſaid 

e oh e947” Writ, and the Statute of 31 Elix. doth not help 

CEYAamoer . . 

proptey abſen> the Matter, for that extends but to diſcontinuan- 

riam of the ces, which before the Statute many times hapned 

Lord Trea- for the not coming of the Chancellor or Trea- 

furer. ſüurer, and not to give conuſance in a Writ of 

Error, in the abſence of the Treaſurer, &c. 2 

Len. 0. 5 £ e „ 

Six judges ought to agree to reverſe or affirm 

the Judgment, Cr. Fac. 663. by the preciſe words 


of the Statute. 


cord of the Exigent when it is certified, 2.2 Ed. 4 : 
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In what Caſes, and upon what Fudgment a Writ 
of Error doth not lie. No Writ of Error lies upon 
an Indiftment of Recuſancy, =” Con viction by > 
Proclamation. Error not to be aſſigued againſt 
tbe Record. In Account, no Error till the final 
Fudgment. If Adminiſtrator ſhall have 4 
VVrit of Error, tho' not named in the Statute. © 
In ſome Caſes be that hath mo loſs, nor can 
have any loſs may bave a VVrit of Error. 
VVhere a VVrit of Error may be maintained 
_ void Fudgment. In what Caſes, where 
there be two Tudgments Error may lie before LP 
tbe ſecond. VVhere a VVrit of Error lies where © 
an Aud. Quer. may lie. Error ona Bill of In- 
truſion. Error for Executors to reverſe an Out- 
lawry. Error on a Bill of Exceptions. 


JF P. was indicted before the Juſtices of Peace in No writ of 
I. Gor. Glouc. for not reparing to Church, &c. Error lies open 


; Upon the Conviction P. brought a Writ of Error. an indittment 
And although the Conviction was very Vitious Of Recuſaney 


and Erroneous, yet it being no judgment a W rv 


of Error does not lie thereof, for the Statute of tion. 
3 Fac. cap. 4. ſays, That after Proclamation made 
and upon every default Recorded, the ſame ſhall 


be as ſufficient a Conviction in Law of the ſame 


Offence, as if upon the ſame Indictment a Trial 
by Verdict rhereupon had proceeded and been 
found againſt him and Recorded; fo that this is no ; LE 
Judgment, but the" Statute gives Proceſs for the » | 
Forfeiture, and the Parties remedy is in the Ex- 
chequer to quaſh it there, Raym. 434. Phorbess 
Caſe. So 1 Vent. 3 55. no VVrit of Error lies upon 

| | „„ WM 


"> 3 


4 Che Lam ot Eros | 
an Indictent of Recuſancy, and Conviction by || & 


| Proclamation. 3 d F 
Error not to If in Errors the Stile of the Inferior Court be 
be aſſigned a- certified to be ſecundum conſuetudinem, it cannot t. 
gain the Re- be aſſigned for Error againſt the Record, quod now ir 
_ . eſt talis conſuet ud 2 Bulſt. 243. | I \ 


A VVrit of Account was brought in the g 
Court of York : The Plaintiff had Judgment, That is 
the Defendant ſhould Account; and upon that a 
Judgment a VVrit of Error was brought in B. R. E 


In Account no Per Cur. No Writ of Error lies in that Caſe, be- w 
Error till the cauſe the Judgment to Account is but the Con- 8 
final Judgment veyance, and the Plaintiff hath not any benefit tc 


until he be ſatisfied by Award of the Auditors, I bu 
for upon their Award the final Judgment ſhall. be m 
given, Godb. Pl. 356. fol. 258. Fox and Medtalf, |} he 
1 Nep. 3. 5 | „ 
In an Attion on the Caſe on Trover, Judgment it 
was given pro Quer. A V Vrit of Enquiry of Dam- lo 
ages was awarded: The Defendant brought Error, I Er 
it lies not on the firſt Judgment, which is not pro- pe 
gerly a Judgment but a Rule or Order; and ſoin -}| ga 
a VVrit of Account where Judgment. is given, | ag 

| Where Error that the Defendant computet cum querente, he he 
lies before the ſhall not have Error upon that, for it is not a full Su 
return of the judgment. So in Judgment in a VVrit of Treſ. I} Sc: 
Ae "y 38385 paſs, (viz) no Writ of Error lies before the ſe- | 
. cond Judgment after the return of the Writ of I voi 
Enquiry of Damages given, 1 Leon. 193, 194. | cir: 

Ruſſel and , ” ty 

And it was agreed, That after ſuch Award and |} Juc 

; befare the Damages adjudged, that any matter || of 
Diverſity. might be ſhewed in Court in Arreſt of the Judg- | wa: 
© , ment; and the difference is, where the Damages | La 
are · the principal thing to be recoyered, and where |} Cor 

got; for if Damages be the Principal, then the |} to 
full Judgment is not given till they be roturaed; not 
. | out Fn. 


and Writs of Errozs. ” 5 41 
but in Debt where a certain Sum is demanded, 


aliter, 1 Leon. 309. Bighton and Saul. 


A VVrit of Error brought by an Adminiſtra- Adminiſtrator 
tor to reverſe a Judgment in Scandalis Magnatum 
in B. R. I. The Defendant alledged, that they not 
Writ of Error lies not, for this Writ of Error is named in the 
given by the Statute of 27 Eliz. and the Statute Statute. 
is the Party, Plaintiff or Defendant ſhall have 
a Writ of Error, but ſpeaketh not of the Heir, 

Executor or Adminiſtration, But per Cur. It is 
within the intent of the Statute : 2. It was obje- 
cted, That Execution was ſued againſt the Teſta- 
tor by Elegit, and the Lands only were extended, 


but no Goods delivered in Execution; ſo the Ad- 


miniſtrator had no loſs, and when he had no loſs 


he cannot be reſtored to any thing. But per Cur. | FI. 
He is privy to the Record, and may have loſs by he e Tar . 


it in futuro, and in many Cafes, he that hath no no loſs, nor 
loſs, nor can have loſs may maintain a Writ of en have loſs 


| l | er MAY maintain 
Error, as the Tenant which makes a Feoftment | Writ of r. 


pending the Writ againſt him. So in Treſpaſs a. r. 


gainſt two, and Execution of the Damages is had 


againſt one only; and the Plaintiff is ſatisfied, and 
he againſt whom the Execution was died, yet the 
Survivor may Sue a Writ of Error, Cr. Elix. 294. 
Scrogs and the Lord Mordant. 5 

A Writ of Error may be maintained upon a 
void Judgment, as was the Lord Srafford's Caſe 
ciced, Cr. Fac. 95. „„ 

A Writ of Error was brought in B. R. of a A Writ of Er- 
Judgment given before Commiſſioners in a Plea ror may be 
of Land. One Error aſſigned was, becauſe there ee eee 
was not any Summons awarded according to the ee 
Law of the Land; and another Error, becauſe a 
Commiſſion was awarded for the trying of a Title 
to Land and tried before them, where it ought 
not to be tried by the Law of the Land but up- 
on Original Writ ; and for this Cauſe it was Re- 


4 verſed, 


ſhall have a 
Writ of Error, 
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2 The Lam of Eros 
| 5 verſed, though the Judgment was meerly void, Cy. 
Fac. 96. Quarles and Searle. e A 


A Writ of Error does not lie upon the firſt 
Judgment, either in a Writ of Partition or Ac: 

"9 „ Oy: Fae. 28. OO 
Lies not upon In a Writ of Partition, upon the firſt Judg- 
a Writ of Par- ment quod partitio fiat before the return thereof, 
fit | 3 N and the ſecond Judgment quad partitio ſtabilis ſit, 
kt ty. the Writ lies not till the ſecond Judgment; but in 
Fhere there be divers Caſes where there be two Judgments, where 
wo Judgments, the firſt is the Principal there Error may lie before 
"7 may lie the ſecond, as where an Aſſize or Eject ione jfirme 
y the ſe is brought, where the Land is the principal if 
Judgment be given for it, although Damages are 
to be wow, yet before a Writ of Enquiry for 


cellary ; but in Treſpaſs or Action on the Caſe, 
where the Damages are the Principal, altho the 
Judgment be quod recuperet, yet until Damages 
be enquired, and Judgment thereupon, no Writ 
of Error lies, Cy. Elix. Pl. 635. The Lord Bark- 
ley againſt the Counteſs of Warwick. 
Writ of Error A Writ of Error may lie were an Audita Que- 
may eg ela lies, 1 Leon. 229. N | 
=. "x Upon a Judgment given upon a Fuſticies, a Writ 
" Juſticies, of falſe Judgment lieth, and not a Writ of Error, 
155 aand the Sheriff in Perſon ought to hold Plea in a 
Fuſticies, and if he make a Precept or Deputation 
| to another, it is meerly void; and if the Plea 
be held and determined before the Underſheriff 
in the abſence of the Sheriff it is void, 2 Leon. 


On a Bil of A Writ of Error lies upon a Bill of Intruſion 
een, ja the Exch. at 1 Leon. 9. 2 Leon. 194. 
For Executos A Writ of Error lies for Executors to Reverſe 


to Reverſe an an Outlawry in Felony againſt the Teſtator, and 
Outawy. jf it be reverſed, they ſhall have Execution of the 
Goods of rhe Teſtator, 1 Leon. I 25. vid Outlawry- 

Rag | * Error 


them Error lies, becauſe the Damages are bur ac- | 
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fy Error upon Bill ſealed, there ſhall be a Sciwo 4 Ane l Tx: 2X 


fac. againſt the Juſtices that ſealed, 24 cognoſcend. N 
ot | /igille per M. 2. cap. 35. Lib. Intr. 293 
bes A Writ of Error will not lie on a Judgment af. 
ter Seire fac, brought and two Nibils returned, 
which is a judgment by default, and therefore the 
Writ of Error comes too late to reverſe ſuch a 


ment, 4 Mod. Rep. 314. Lamyton and Co- 
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F nment of Ervors. The Nature of it. Error 


aſſigned ore tenus upon the Record. Error 
brought in the Name of the Incumbent not good 


without Summons and Severance. How a Writ 
of Error may be diſcontinued or not. Who may 
Aſſign Error. In what Caſes he who takes ad- 


vantage or Benefit by the Error, ſhall Aſſign 
the Error, and in what Caſes not. How, when 


the Error is by the default of the Court. In not 
being amerced. One ſhall not Aſſign Error in 


Proceſs or Delay, which is for his own advan- 


rape. Two brought Error, and one Aſſigns Ervor. 
If the Writ be „ 0 in ſubſtance, Errors ſhall 


not be aſſigned. Coniſor in a Fine not to Aſſign 


Errors in the Comiſance, nor the Recoveror in 
the Recovery. Where Vouchee ſhall Aſſign Error. 
VVhere the Tenant ſhall Aſſign Error. VVhere 
one ſhall not Aſſign Exror, becauſe not Privy. 
Bail not to Afſign Error in the firſt Fudgment. 
One that comes in by Garniſhment ſhall not have 
aVVrit of Error. Error not to be aſſigned which 


i only in diſadvantage and delay of the De- 


mandant. The Sheriff on Eſcape not to take ad- 


vantage of Error. Error to Reverſe Outlawry 


to be aſſigned in Perſon. 


A Sſigment of Eves is in the place of a Decla- 


ration, 9 Ed. 4. 32. De 
It a Record be removed out of the Common 
Pleas into the King s Bench by Writ of Error, and 
the Plaintiff will not Aſſign his Errors, then a 
Scire fac, ſhall Iflue forth quare Executionens Ha- 


bere non debet, and upon Summons and two Nibils 


returned, the Plaintiff ſhall have Execution, 2 
Leos. 197. 8 


Che Law of Erros 


Error 


th 
it 


E 


E z 4 O99 Gas WS 


it ought to be given for the Defendant, 


FN and Writs ok Erroꝛs. 5 
Error was aſſigned ore tenus, and not upon the Error aſſigned = 
Record, as that a Declaration is not good, as in . Rh“ 
caſe for Conſpiracy was Legitime acquietatus, and tags 
faith not inde nec de felonia pradicta, Cro. Fac. 137. 

So that the Jurors appeared qui electi triati & ju- 

rati dicunt ſuper Sacramentum ſuum quod, &c. 

And found Iſſue for the Plaintiff, whereas the entry 

ought to have been qui ad veritatem de infra con- 

tentis dicend. electi triati & jurati dicunt, & cc. 

This is material and not amendable, Cr. Facc. 1 19. 

Scarro and Soprans in Excheqer chamber. . 

Errors may be moved which are not aſſigned, 
ECV 
When a Man Aſſigns the general Error; it is, The gen-ral 
that Judgment was given for the Plaintiff, where Error aligned, | 


"1. By whom, or who may Aſſigu 

Error. | | | 

2. At what time, or when to be 
aſſigned. ; 

2. Upon what Record. 

4. Of what things, or what 
things may be afligned for 

ii 


3 


ä | 
Error afligned 3 
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: Lauare Impedit brought againſt Lancaſt er and Error brought 
the Biſhop of L. Error was brought in the name of in the name 
the Incumbent and the Biſhopz and the Incumbent opp 
only affigned the Errors, it is not well aſſigned, ithout en: 
for it was aſſigned by one of the Plaintiffs only in mons and Sc. 
the Writ of Error, there being two Plaintiffs verance. 
without Summons and Severance; for the Incum- 
bent ſole aſſigned the Errors, and ſued the Scire 
fac. ad audiend. Errores, and afterwards he and 
the Biſhop aſſigned the ſame Errors; and the De- 
tendant pleaded in nullo eff erratum to them. 
Per Cur. The Aſſignment is ill, and all the Plea 

was 
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N e mee. 2 not ale us the ſecond Af. 


ſignment after: And ſo it was ruled in the caſe of 
Cromwell and Andrews, where Andrews and 19 
5 on brought a Writ of Error of a Judgment in 
8 them, and Andrews only affigned 
others not being ſummoned and ſever- 

N Fac. 93, 94. Lancaſter and Lowe. 
Wird of of Error is but a Commiſſion 


4 aa ſeven. years without being diſcontinued; yet after 


the Parties have once proceeded upon it, as in this 
caſe, it may be diſcontinued as any other Action. 
And in this cafe, when one of the Plaintiffs in the 
| Writ of Error appears, and the other ma kes default, 
be which appeared ought to have prayed Proceſs, 


ad ſequend. ſimul. and upon this Judgment of Se- 


verance ought ro have enſued; for before Ap- 
pearance there may not be Judgment of Severance 


without Procels, Telv. 3, 4+ Crowell and An- 


Are us. 
As to the Forks of Alligning Errors,vide I Rep. 


2 2535. 
Who may Adgn Error. 


In what Caſes he who takes 4 ar Benefit 
by the Error, ſhall An the Error, and in 
What Caſes not. 
/ 
6 Where the Error is by the default of the Court, 
ror is by the the Party who hath benefit by it, yer may Aſſign 
default of the Error, for the Courſe of the Court ought to be 
Court, obſerved. 
If Action of Debt be brought for 5 l. Verdict 
pro Quer. And the Jury aſſeſs Damages to 2 4. 
and Coſts 2 d. and after Judgment is given, that 
the Plaintiff ſhall recover debitum & damna pre- 
dicta ad 2 d. and no 1 is given for a 
| Colts. 


- / F * * 


Yo Coſts. Altho' this be for the advantage of the:Defen- © © 
of | dant, yet he may Aſſign this for Error, for that it 
9 is the Error of the Court to alter the manner of  _ 
in 


Judgment, 44. 17 Fac. B. R. Holmes and Twiſt, 


od 2 the Judgment reverled, 8 Rep. 59. Beecher's 
* Ca e. | 4199 E Abt 8 
er- / | 2 4 

In every Caſe where Judgment is given againſt PN. 
on | 2 Man in which he ought to be Weds ee my | 
irt be not amerced he may Aſſign ic for Error, al- 
or thoꝰ that it be for his own advantage, 8 Rep. 59. 


his Beecberꝰs. 8 22 
If the Plaintiff in a Suit retract it, by which 
he Judgment is given againſt him, but he is not a- 
merced as he ought; altho? that this be for his own 
ſs, | 2dvantage, yet for that the amerciament ought to 
+. | have been parcel of the Judgment, and ſo the 
Judgment is not perfect without it, he may 
Aſſign this for Error, 8 Rep. 59. Beecher's 
So it is where a Man is amerced by Judgment 
7 where he ought to be fined ; although this be for 
PT if his advantage, yet he may Aſſign it for Error, for 
by this the Judgment which is the Act of the 
Court is altered, 8 Rep. 57. - 
But a Man fhall not Aſſign Error in Proceſs, One ſhall not 
refit or delay which is for his own advantage; as to Ailiga Error 
day, he was effoined where he ought not to be El · in Hoceſs, or 
ſoined, or that he had a longer day than the com- . 
mon day, or that aid was granted to him where it f antage. 
urt, was not grantable, 8 Rep. Beecher's Caſe. 
; Upon an Iflue between a Peer of the Realm and 
de ! another, if the Venire fac. be quod ſummoneat 1 2 
libores & legales homines, and faith not tam mili- 
dict ies quam alios as the Regiſter is, although the Peer 
» 4. nay Aſſign-this for Error, yet the other may nor, 
that for that it doth not concern him, P. 40 Elis. Þ. 
zl R. WVigorn and Trade. 5 | 
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5 Where theTe- So the Tenant may A 
| nant ſhall AG Demandant and Vouchee ; the Vouchee may Af 


Two brought If one brin a Writ of Error, and he and ano- 
Error, and one ther Aſſign Errors, this is good as to him that 


Agne Error. brought the Error, and void as to the other: Bur 


if two brought Error, and one only Aſſign Errors, 
this is not good to either, M. 9 Fac. in Camera 
Scace. Shakly againſt Porte. _ BN 
Coniſor of a Fine ſhall not Aſſign Error in the 
Coniſance, nor the Coniſee in the Grant and Ren- 
der, nor the Recoveror in the Recovery, 5 Rep. 
8 in Error by him upon a Judgment 
given againſt him, ſhall not Aſſign for Error, 
that the Debt was but upon a ſimple Contract, 
Comment, 182.4. 10 H. 6. 24. 43 45% 
The Party ſhall not ſhew Error in Proceſs, un- 
leſs he ſhews chat it is for his advantage, 8 Rep. 


| 7 f the Writ of Error be faulty in Subſtance, 
Errors ſhall not be aſſigned, but ſhall have a new 


Writ, Quod coram nobis reſidet. Dyer 165. Pl. 58. 


Upon a Bill ſealed a Man ſhall Aſſign Errors, 
per Weft. 2. cap. 31. 9 Rep.13.b 
WhereVouchee The Vouchee may Aſſign Error which was be- 
ſhall Aſſign tween the Demandant and Tenant, becauſe all is 
Error. upon one Originial, 8 H. 4 88 ie 
ign Error between the 


figa Error. ſign Error in the Judgment in value againſt him- 
i oo Mud cf 

If Tenant in Tail within Age being vouched in 
a Common Recovery appear by Attorney where 
he ought to appear by Guardian, he in remainder 
may Affign this for Error, for that he is Privy to 
the Record in regard of Intereſt, and the appear: 
ance of the Infant by Attorney is void; it was 
the Caſe of Hollard and Lee. 
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The Law of Erxros——_ 
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firſt Judgment againſt the Principal, and upon the 


and Cürits of Erro2s %/ꝙ0ꝗ⸗ 
In Debt, if the Plaintiff recover by Judgment Where one 
againſt B. who after dies, and upon à Scire fo m—_ 
againſt the Terre-renants, three are returned Ter⸗ _— ae Privy, | 
re-tenants, who appear and plead ſeveral Pleas; | 
and upon this ſeveral Judgments are againſt them, 

and after one of them brought a Writ of Error, 

be may not Aſſign Error in the firſt Judgment 

given againſt B, as that the Judgment was not 

that B. ſhould he in M;ſericordia, for that he is 

* Privy to it, Tr. 9 Car. B. R. Hill and Whit- 

lock. | 1 | 
If a Judgment be given againſt the Principal, Bail not to Af. 
and after another Judgment againſt the Bail in a Giga Error in 
Scire fac. the Bail may not in a Writ of Error the firſt Judge 
Aſſign Error in the firſt Judgment, for that he is Went. 

not Privy to it. Hardy and Brown. But if Judg- | 
ment be given againſt the Bail in the Scire fac. 

then he may: But in South and Griffiths Caſe, / Vil. 

liams and VVorralPs Caſe, and Feffreys and Scot's 

Caſe, Such Writ brought by the Bail upon the 


Judgment in the Scire fac. againſt the Bail was a- 
bated, and he put to his new Writ, vide 1 Roll, 
Abridg. 748, 749. - TY Th 

If hanging a Real Action the Tenant Alien in 
Fee, and after the Recovery is had againſt him, 
he himſelf may have a Writ of Error, although | 
he had nothing in the Land, for that he is Privy a 
to the Judgment after his Alienation and Tenant in 
Law; but the Alienee may not have a Writ of 
Error upon this Judgment 2 want Privity. 
If a Judgment be given againſt B. and the One chit eomes 
Monies of C. attached by force of Forrein Attach- in by Garniſh- 
ment in London, C. ſhall not have a Writ of Error, ment hall not 
for that he comes in by Garniſhment by the Cu- a * 
ſtom and is not Party nor Privy, 1 2 Ed. 34. 3. 


Dower 


= The Law of Erroꝛzs | 
Dover. The Tenant appears in chief upon the 
Summons and Nabil dicit, but ſuffers Judgment by 
default, upon which the Court (in grand Seſſions) 
awarded a grand Cape. And upon the return of 
ie Judgment was given for the Demandant to reco- 
ver her Dower, and had Execution, and the Te- 
nant after dies, and the Plaintiff as Son and Heir 
to the Tenant brought Error ; for/that the Court 
awarded a grand Cape, where Judgment of Seizin 
ought to have been given Peremptory upon the 
Nibil dicit, without awarding of grand or petit 
Error not to be Cape. But per Cur. The Plaintiff may not Aſſign 
aſſigned which this for Error, for that it is only in diſadvantage 
is only in diſ- and delay of the Demandant, and no manner of 
advantage and Prejudice or Damage to the Tenant, and ſo not to 
oxy of the be alledged for Error by him, for that it is not ad 
grave damnum quer. as the Writ of Error ſuppo- 
ſeth, though this was an Error in the Judgment it 
ſelf, as 8 Rep. 59. 2 Sanders 46. Givin's Caſe, 
Cr In an Action of Debt againſt a Sheriff for Eſcape, 
Eſcare "or co the Sheriff ſhall not take advantage of Error in the 
take advantage Proceſs of Execution, 2 Sand. 101. Jaques and 
of Error. Cn : Op 
Error to re-! Made and his Wife againſt Smith. Error to re- 
verſe Outlaw- verſe and Outlawry againſt them in Debt, becauſe 
ry tobe aſſgn- it was to reverſe an Outlawry it was held, that 
ed in Perſon. they could not Aſſign Error bur in Perſon, and 
becauſe the Baron could not bring in the Few? 
he cannot Aſſign Errror, for he cannot Aſſign it 
without his Wife, Cr. Elix. 611. | 


CAP, 
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and Writs of Err :s. 
f 1 e 


Oo what things Error may be aſſigned or not. Error 
not to be aſſigned in any thing to draw the Title 


in Queſtion.T hat which is again#t the Record not 

1 to be aſſigned for Error. Nothing to be aſſigned 

e for Error, which proves the Writ abateable. Er- 
t ror in Fait. Bail cannot Aſſign for Error, that 

n there is not any Capias returned againſt the Prin- 
| Ccipal. What might have been pleaded to the © 
if Scire fac. ſhall not be aſſigned for Error. Want 
2 | of Original. One ſhall not Aſſign for Error, that 

4 it was out of the Furiſdition. That which is 

5 admitted in Pleading befere ſhall not be aſſign- 

it ed for Error. A Man ſhall not Aſſign for Error, 

; that which is for his Advantage, how to be 
e, under ſtoold. ER 

' Rror cannot be aſſigned by the death of any 


not Party to the Writ, vide ſupra Tit. Error 
5 by Death. | E 


iſe Error cannot be aſſigned in any thing to draw 8 3 
it the Title in Queſtion : In Ejectment on a Demile be aſſigned in 
ad of E. B. upon Not Guilty it was found pro Quer. any thing to 
„e and Judgment to recover the Poſſeſſion; Error dan the Title 


Zh aſſigned was, that E. B. was but ſeized in the in Queſtion. 
right of his Wife, and that he was dead before 
the day of the Judgment, and fo the Leaſe deter- 
mined, and therefore Judgment to recover the 
Term, Erroneous. But Judgment was affirmed ; - 
this Error depends upon the Title of the Land, 
for the Defendant may ſay, that E B. was ſeized in 
his own Right or the like, which were to re-exa- | 
P. mine the whole Title in the Writ of Error, Hob. 3 
. 5. Wilkes and Forden. | nn 
5 1 N It 9 


— 


. The Law of Erro ss 
 _.- Ir is Error to deny the Eſſoign in a real Action, 
where it ought to be granted; but not contra, 

HFob. 47. 1 | 


That which i: That which is againſt the Record is not aſſign- | 
_ againſt the Re+ able for Error; as Error of a judgment in an In- 


cord not aſſign: ferjor Court, becauſe the ſaid Court is mentioned 


able for Error. to be held there before the Mayor, Ec, a tempore 
cujus, & c. and it appears not that there was any 


ſuch Cuſtom to hold Pleas, and ruled not receive- 
able upon Demurrer to the Error. If it be true 


that there is nofſuch Cuſtom, then the Proceedings 


are coram non judice,and he is not grieved thereby, 


but he may have faux Impriſonment, or other 


Action if his Goods be impeached thereby, Cr. Fac. 
359. Whiſtler and Lee. | OS 
Error of a Judgment in C. B. in Ejectiane 
firme, Error alligned, for that William Brown of 
Bradfield, was returned upon the Venire fac. and 


| Habeas corpora, and William Brown of Metfield 


who was another Perſon, and not returned was 
Sworn: Upon this Error aſſigned the Defendant 
demurred, This is not aſſignable for Error, for it 
is againſt the Record, which is, that William 
Brown of Bradfield was returned and Sworn, and 

he is eſtopped to ſay the contrary ; for then every 


Record may be brought in Queſtion upon ſuch 


Surmiſe , Cr. Fac. 244. Bowſſe and Canning- 
von. | . 3 
Error in the Exchequer-chamber of a Judgment 
in B. R. the Error aſſigned was, That there was 
not any Bail upon the File; and this was certified 
accordingly, and that he was not in Cuſtodia 
Mareſchalli, Per Cur. This cannot be affigned for 
Error, for it is contrary to the Record; for the 
Declaration is againſt him as in Cuſt od. Mareſcballi, 
and he Appears and Pleads to the Iſſue as a Pri- 
ſoner, who is in Cuſtodia Mareſchalli, therefore he 


hall 


rr 
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ment entred ; this is not aſſignable for Error, for 
nothing is aſſignable which proves the Writ abate- yy ;. abatea- 


* andWritg of ern. 53 


' ſhall not now be received to ſay the contrary, Cr. 


Fac. 568. Webby againſt Gilman. . 0 
Error brought in the Palace Court to reverſe 
Judgment: The Error aſſigned was, That the Duke 


of Ormond who was principal Judge by Patent 


was not there; its not aſſignable for Error, but 

he may falſify as in a Collateral Action, as in 

Treſpaſs or faux Impriſonment; he may Aſſign 

this if taken by ſuch judgment, Siderf. 94. Mul- 

len's Caſe. e | 
Error of a Judgment in Ejectment aſſigned, Nothing aſ- 
that the Plaintiff after Verdict and before Judg- figned for Er- 


ror which 
proves the 


able, but only that which proves it abated : The bie. 
Court were of the ſame Opinion, "Tho? Jones 
ſaid this is true, where the Party had time to 


Plead it, but this he has not becauſe after Verdict, 


1 Levin.155. Bois and Norcliff. | Dl 

B. R. In Ejectione firmez, The Defendant caſt 
in a Writ of Error into the Court, and afligned 
an Error in Fact ( ſcilicet) that the Plaintiff in the 
firſt Action within Age appeared by Attorney, 
whereas he ought by Guardian or Prochien amy. 
And the Court was of Opinion, That that Matter 


could not be aſſigned for Error, for it is not with- 


in the Record, and we cannot reverſe. our own 


Judgment, but only for Matter of Proceſs, Firzb. 


N. B. 21. 3 Leon. 96. N 
* Ina Writ of Error upon a Judgment in Inferior 


Court, if the Title of the Court were Curia tenta 


coram J. S. Seneſcal. Cur. &c. Error may be af- Error in Fact. 
ſigned, That F. S. was not Steward at the time 


of the Court held. This is Error in Fact, 


But in ſuch Caſe, if the Error be aſſigned, that 
F. S. had not any Authority to hold Court, this is 
not well aſſigned; for this is uncertain and Matter 

8 | E * in 


e 34 The Law ok Exrow ; 5 
in Law peradventure, and not Matter of Fact to 
be tried in Pais, Cr. Car. B. R. Hall and N- 


| cholls, | 
II A. recover againſt B. in Bancv, and C. is 


Bail for B. and after a Scire fac. is awarded aginſt 
C. the Bail, and after 2 Nibils returned Judgment 
is given againſt C. and C. brought a Writ of Er- 


ror in B. R. upon this Judgment, he cannot Aſſign 


Bail cannot for Error, that there is not any Capias returned 


Aſſign for Er- 


ror, chat there againſt B. the Principal before the Scire fac. ſued 


AF is not any Cap. Out, for if he had appeared and had not. pleaded 


U 
x3 fe 
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1 
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1 


returned a= this, or if he had been returned ſummoned and 


= the had not appeared and pleaded this Matter, he ſhall 
1 not Aſſign this for Error, for that he might have 


have been pleaded it to the Scire fac. and here the return of 


pleaded to the 2 Nibils amounts to a Summons, and is all one 
Scire fac. ſhall with it, and is Matter of Record and not Matter 


nor be affigned of Fact, Tr. 165 1. Barcock and Tompſon. 


fr Pe 


Want of an Original. 


Want of an Original aſfigned, and _ Dimi- 
| of Hillary- 
Term with Imparlance del Michaelmaſs Term, 


77 nution alledged the Judgment being o 


and the Original being of Hillary Term, when 
the judgment is given, altho that in B. C. Original 
is ſued returnable the ſame Term that the Judg- 
ment is given; yet it is not to be allowed in B. R. 


when all the Record is made up of the ſame Term 
as they generally do, without an alias prout patet 


Term. Mich. So that it appears, that the Action 
was commenced before the Orignial, this cannot 
be intended the Original in this Action, but in 
another, by Tw:i/den, To which the Court agreed 

Ano- 


$1145. | 8 ; | 
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. 


and reverſed the Judgment, 1 Levins 69. 


. : 


and Writsof Errows, Fs 


$ . , 


What things ſhall be aſſigned for Error 
EE eG. | 
A Man ſhall never be received to Aſſign for 
Error, that it was out of the Juriſdiction, but it 
muſt be pleaded, 1 Mod. Rep. 81, : 
That which a Man had admitted in Pleading 
to be Law, he may not alledge for Error, Pal 


II. 

; It is ſaid, a Man ſhall not Aſſign for Error that 
which is for his Advantage: And yet if Judgment 

be entred that the Defendant be in w/ericordia, 
where it ought to'be Capiatur, yet the Defendant 
ſhall have a Writ of Error, 1 Leon. 150. Vide 
ſupra. 5 | EY 

That ſhall not be aſſigned for Brror which is 

contrary to the Record; if a Ded. pot. be awarded 

to two, and one of them takes the Conuſance of 
the Fine, and this Fine afterwards drawn up in B. Fine. 
C. yet the Party may well have Error upon this 
Fine, (vix.) that the Conufance was without War - 
rant; for it is not contrary to the Record, for the 
Ded. pot. is parcel of the Record, and the Aſſign- A Dedimus pe- 
ment of the Error agrees with it; but if ſuch Er- #:fatew, parcel 
roneous Conuſance be taken upon Ded. pot. and the of the Record. 
Fine is afterwards drawn up as a Fine in Court, 

now no Miſpriſion upon the Ded. pot. ſhall avoid 

this, for it ſhall be adjudged as a Fine acknow- 

ledged in Court only, Telv. p. 34. ; 


A „. — 
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Error aſlig. qd. Poltea ſcilicet die Mercurit pr poſt Quind 
Quer. in pris Pach iſto eodem Termino coꝛam Dom̃ Rege 
inp hn apud Welt venit pꝛed H. C. per W. W. At⸗ 
Reddt. toznat ſuum ck die quod in Recon E Dꝛo⸗ 
oO cels nec non in redditione judicii p2edice 
manifeff' eſt erratum in hoc videlicet quod 
rage W. P. ante veredict' pzedice modo « foz- 
ma p2edice reddit? ſcilicet viceſimo die No- 
vemb2is Anno Kegni, &c. ſecundo, &c. apud 
L. &c. obiit Et hoc paratus eſt verificaf, &c. 
E petit bzeve dicti Dond Regis ad pꝛemu⸗ 
niend þdice, &c. eſſendi cozam, &c. auditue 
Necozd & Pooceſs p2edice Et et coneeditur, 
&c. per quod p2ecepe eſt vicecomit L. Quod 
per p2obog, &c. Scire fac pꝛefat᷑ (Defendant ql 
in Error) quod ſit cozam Dow Rege, &c. ubi- I C 
cunque, &c. idem dies dat eſt p2edice H. C. I 
&c. (Write the return of the Scire fac.) and the e1 
Appearance) F petit quod pꝛed Defend in la 
Erroz rejungat. id 
„„ Pollexſen, | p. 


0 nn recess 


Def. in Error ws quo pꝛedice e (Pebeub! in le Erroz) 
die quod obiit djcit quod Pdice W. P. poft veredickum pyed 
pot verediet. moda & fozma pꝛedick reddie apud I. &c. 
obiit Et hoc paratus eſt verificare. unde 

pet quod judie ium * in omnibus af: ve 


"recur, Er 
Fuller. it 
| in 

T 
2 


reer 
— — „ 
e — ä 1 
3 J 


Et p2edice H. C. ut pꝛius dicit quod pꝛeꝭ quer. in Error 
W. P. ante veredict pꝛedice modo & fozma dic quod obiic 
p2edick reddit ſcilicet pꝛedict viceſimo die eee _ 
Novembzis Anno Secundo ſup?adice apud, n 
&c. obiit abſque hoc quod pꝛedict W. P. poſt | 
veredict? pzedice modo & foꝛma pꝛedict apud 
L. &c. obiit. Et hoc paratug, &c. unde ut 
pꝛius pet᷑ quod jndicium pꝛes ob error pdice 
revoe adnulletur & penitus pꝛo nullo habe⸗ 
atur. Et quod ipſe ad omnia que iple oc- 
tatone judicii pꝛedick amiſit reſtituatur, 
&c. | 


| Defend. in le Error Demur Generally. 


Et pzedice B. (le Defend. in le Error) ditit pet en le B 
quod plitum p2edcie per ipſum p2edice H. ror Demur 
C. ſuperius rejungend placitat' materiaque generalmenc. 
in eodem content minus ſufficieid in Lege | 
exiſtunt ad judicium p2edice revoe adnul⸗ 
land & penitus p20 nullo Habend. Et hoc 
idem Defend paratus eſt verificare unde ut 
pꝛius per quod judicium pꝛed in omnibus 


affirmetur, 


Jouynder in Demurrer. 


Erratum eſt in hoc videlicet Quod ubt Nallum war. 
per recozdum p2edicf apparet (the general rant. Attorn. 
Error, &c.) Erratum eſt etiam in hoc per 
Necozü & Pꝛocels apparet quod pꝛedict W. 
in Loquela p2edice de Termins Sancte 
Trin Anno Negni dicti Dom Regis nunc 
15 per J. D. Xttoꝛm ſuum comperuit idem 
tamen ] D. null huit Warrant _—_ de 
— jecoz- 


\ 


and Writs of Eros. If 


7 
” 
E 
5 
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The Lawof Erxrow _ 
Netozdo ad comparend pꝛo eodem W. ad 
ett J. C. in platito pzedice per bꝛeve Dom) 
Begis nec fine bzevi Et pef idem W. ſepe⸗ 
ralia bꝛevia dict Dom Regis Capita? 
Juſtie dictt Dom Kegis de Banco pꝛedice 

X aliud Cuſtodi bzevium dici Lor Regis 
de eodem Banco ad certificand in hat parte 
dico Dom Regt plenius inde veritate . & ei 
tonteditur p que leperalia bꝛevia dicti Dom 
Regis pzecepe eſt tam pyzefar Ozlando 
B2idgman Mil Cap, &c. quam J. B. Cu- 
ſtod bꝛevium, &c. Erratum eſt etiam in 
hoc (videlt) quod per I. pꝛedᷣ certifie 
quod pzedice A. B. ſud fuit ad reſpond N. 
B de placito qd reddat 1001. Legalis ei, &c. 
quas, &c. idem tamen A. B. dicit quod 


38 Nall, Original. nullum bꝛeve oziginak ad Warrdntizand 


Summonitonem pzed in Narr pꝛedict in 
Reco2do ſpecificak in pꝛedicta Curia de 
Banto pzedice de Recozdo affilae remam̃ 
Ideo in eo manifeſte eſt errae. Erratum 


Ubi exitus eff etiam in hoc videlicet quod ubi eritug 


far in placito inter ipſum N. c peefae A. ſuperiug junce 
ec in Nang Junce fuit in placito debiti per Recozd pzed 
greſſone ſuper kamen apparet quod Jur inter ipſum N. 
caſum, F pꝛefat A. poſit fuit in reſpectu ulque pꝛed 
' Octab Pur beat Marie de placito Trangg 
ſuper caſum & non de placito. debi ſicque 
totug P2oceſs ad triand exit pꝛedict᷑ vacu- 
us in Lege exiſtit Jdeoque in eo mani- 
fcii? eſt Erratum. RE 


Erratum eſt etiam in hoc quod in Re⸗ 
toꝛd p2edick diverſe ſeperak denariozum 
 fuiſie ibidem ſpetificat fcribuntur in fi- 
guris ubi lumme ille debuiſſent beriet 

| ri 


Summa in fi- 
guris. 


[ripk ad largum & non in figuris Ades 
in eo manileſ?* eſt Erratum, des pet 
b:eve de Certiozari, & c. 


ft rin and the day in Banco is not Error, becauſe 


dis is but a Plea in Abatement ; but the death 


te of one of the Parties between the Niſi prius and 
day in Banco is Error, becauſe by this the Writ i is 
nd abated, POT 143. 


Ie 
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CAP, AL 
Error in the Commencement of a Suit; As Action 

brought before Cauſe of Action. A New Bill 
ordered to be put upon the File, Writ of Pri- 
viledge not filed. Original certified which va-i 
ries in Term, County or Name. What are meant 

y Original Writs in Stat. 18 Eliz. Trial with- 
out an Original, Of Error in Proceſs, Capias 
before a Summons: Stile of the Court. To Sue 
by Pleint in a Real Action is againſt Magna 
Charta. Courts of the County Palatine, the 
Court of B. R. takes notice of them, Error a: 
to praying of Damages. Errors as to Infancy. Neri 
How Appearance ſaves default in Mean - Proceſs. 
What diſcontinuance not aided. Error for want 
of Bail. Error for want of Bail in B. R. bow re 
to be aſſigned. Error for want of Warrant of 
Attorney. Error for a fault in the Roll, tho 
the Writ was good. Error for Diſcontinuauce, 
Star. 18 Eliz. Explained. Error in the Exche- 
quer- chamber. The Fuſtices Power. 


A Ction on Aſſumpſit. Error, becauſe the 


An Aion 
e ee Promiſe was the fourth of March, 43 Eliz, 
N 3 38 payment on the nineteenth of March follow. 


ing; and the Action was brought on the ſixteenth {ina 
of March 43 Eliz,. So it was brought three days" 
before there was any Cauſe of Action, and Judg- 
ment was reverſed, Cr. Fac. 70. + TORY 
A rew Bill Debt on Bond, and a Recovery againſt the 
ordered to be Heir by default; he brings Error in the Exchequer-iſ 
4 opon the chamber and aſſigned Error, that there was not 
* any Bill upon the File, its Error. But upon ſug 


geſtion to the Court, that it being an ancient 
Judgment, the Bill might be imbeſiled, and it was 
| | mentioned 


and Writs of Erro2s, „„ 
xentioned in the Attorney's Book, that ſuch a 
pill was paid for to be put on the File; a new Bill 
yas ordered to be put upon the File, Cr. Fac. 186. 
Any and Collins. EI | | 
Want of Pledges at Common Law is Error, Want of Pled. 
nd it is not aided by the Statute of 18 Eliz. Cy. Ses. | 
fac. 414. | 5 ; | 
In Debt by Attorney by Priviledge, the De Writ of Privi- 
aration mentioned, that the Defendant was at- ledge not fi- 
kiched by a Writ of Priviledge and appeared, and led. 
aparled, and after Judgment being given upon a 
bil dicit, there was not any Writ of Priviledge 
fled ; and for that Cauſe the Judgment was re- 
\ Werſed, Cr. Fac. 48. Gibbins and Vaugham. 
Want of an Original after Verdict is no Error, 
ut is aided, but a Vicious original is Error, 1 
ron. 96. Harriſon and Fulſh. | 
Error of a Judgment in Debt or Ejectment, if 
pon alledging*Diminution, Original ſhall. be cer- 
hed which varies in Term, County or Name, it 


zinal to - warrant theſe Proceedings, 1 Cr. 271. nty or 


iz 8 1. 2 Cr. 185. 479. 654 674. Hard. 200. 1 

o. Error to Reverſe a Judgment, becauſe the Ori- Entered after 
2th {inal certified was ſubſeqent to the Imparlance, Imparlance, 
days rbich by the Prothonotaries being before Judgment vid. p 327. 


good enough to ſupport it; though the contrary 
tad been reſolved by Roll, and that the Court 
hall not intend any new Original, Sed Cur.advi- 
are, 1 Roll. 177. Booth and Beard. 
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| Copias before In Debt, if a Capias be awarded before « Son P 
2 Summons. mons, and Judgment after given, this is Errone ot 
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If omiſſion be of any Writ in Proceſs, or an tt 
Writ awarded in ſtead of another, and Judgmen b. 
given upon it without any n OHIO of i g 
Party it is Error, 3 H. 6. 9. | 


ous; for a Summons ought to be awarded bl m 
Law before any Capias Iflues, Banks and Pemblefi ro 


ton, Ballard and Coke, Meyle and CER in 
It Appearance ſhall make ir good. ol 
stile of the In a Writ of Error in B. or B. R. upon a Judy w 
Court. ment given in the Inferior Court, if the Stile offf b) 
the Court muſt be entered in this manner: Cora b) 
F. S. Majore & les Burgeſſes Burg. pred. Anq a: 
doth not ſay, ſecundum conſuet. ville pred. Thifff fo 

is Erroneous, for it ought to appear to * Cou 
where the Record is removed by Writ of Error D 
that they had power to hold Plea, either by Pre 3: 
ſcription or Letters Patents of the King, AA. 3810 D 
9. Elix. Holman and Collius. Ju 
I the Plaint in Inferior Court be in placit cat 
7 1 % ſuper caſum, and the Declaration is ig fo 
Placito dehiti; and Judgment is given upon thi of 
for the Plaintiff, this is 8 Hoe Bowman and m 
 Hixon, 10 Car. B. K. 1 
To Sue by If an Action of Dower by Wa of Plaint, and an 
Plaintin® not Writ be brought in Inferior Court by R. 
real Adion is the Cuſtom of the Court, and the Plaintiff there C 
againſt Magn upon recovers by judgment; this is Erroneous, ſo ju 

Charts. 3 FITS 

| that it is againſt the Statute of Magna Charta th 
to Sue by Plaint in a real Action, Hill. 11 Cari no 


os B. R. Hodgſon and Cremer. 


| and Writs of Erro2s. - 0 
In an Action of Debt in Inferior Court if a Sum. _ 
mons be awarded, and after a Capias, and upon 
this a Ceps returned, and the Record is returned 
in the Writ of Error, that at the return of the 
Cepi quod Defend. venit & comperuit, and upon 
this two others come in their proper Perſons and 
become Bail for him, and afterwards the day is 
given to the Defendant, until another Court at the 
Prayer of the Plaintiff, and no mention of any 
Prayer or Imparlance of the Defendant, and at the 
other Court he makes default, and upon this Judg- 
ment is given by default againſt him; this is Er- 
toneous, for that the Record is not that he appear'd 
in proper Perſon or by Attorney, for the Clerks 
of the King's' Bench agreed, that it is the uſe al- 
ways to ſay that he appeared in proper Perſon, or 
by Attorney or Guardian ; for a Man may appear 
by any of theſe ways, M. 15 Car. B. R. Orchard 
5 FJenkius. And a Judgment in Briftel reverſed. 
or this. 7 | | 

Error of a Judgment in the County Palatine of | 
Durham ſar indebit. apud Civitat. Dunelm. in P 
39 l. pro diverſis Merchand. per pred. Quer. eid. 
Def. ante tunc tempus vendit. & deliberat. and 
Judgment pro Quer. Common Error aſſigned, be- 
cauſe he faith not ibidem vendit. & deliberat. and 
ſo it doth not appear to be witbin the Jurisdiction 
of the Court. It was agreed, That many Judg- _ 
ments have been reverſed for this. But Per Cur. Courts of the 
The Courts of the County Palatin are original County Pala- 
„an; and Superior Courts, and this Court (F. tine. 
tbl R. ) judicially takes notice of them: And the 
there Courts of the County Palatine do not certify their 
s, for Juriſdiction upon Writ of Error, no more than 
bartay the Court of Common Pleas, for the Court takes 
| Car notice judicially of their Juriſdiftion ; and the En- 

ties of their Judgment is ideo wnfederat. eſt with- 

cout faying per Car. And yet its ill in Inferior 

Ir 50 ß Courts, 
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The Law of Ettow 
Courts, and the Rule of Juriſdictions is; Nothing 
ſhall be intended to be our of the Juriſdiftion of 


 -  a-Superjour Court but that which Io eſpecially ap- 


rs. But e contra, nothing ſhall be intended to 
Tj the Juriſdiction of a Superior Court, 


bur that which is ſo expreſly alledged, and then 
the omiſſion of the word ibidem in the Declara- * 
tion is no Error, for it ſhall be intended the con- 
tract was made within the Juriſdiction, if it ap- f 
pears not to the contrary, as in this caſe, 1 Sand. ; 
73, 74 Peaccck againſt Bell and Kendul, © 
In the Award - a Venire fac. ſuper quod pre- j 
ceptum fuit Vic. &c. its Error, for it ought to [ 
have been preceptum eſt, 2 Sand. 39%; Jl 
lf the Dedimus' poteſtatem to take the Conu- , 

ſance of a Fine, bears date before the Writ of 
Covenant, this is Error; for the Dedimus poteſta·. ** 
tem, faith, Quod cum breve pendeat de placito con- 
venconis, &c. Broke 35 H. 8. 262. | Ty 


If a Man declare in an Inferior Court in an 


Action againſt F. S. in Cuſtodis de F. D. Serjeant 4 


and Miniſter of the Court, this is not good with- 


How in Debt 
Judgment is 
entred in C. B 


quod Defend. reſpondeat, as it is uſed in B. K. and 
upon this Judgment is given againſt the Defen- 


Coſts without the requeſt of the Plaintiff; ye 


out ſome Averment, that he took him into his 5, 


Cuſtody by force of a Precept or Proceſs of the 


Court or ſuch like, Lawe and Dodſworth, Hen. JE 
In Action of Debt in the Common Pleas, if the 
Plaintiff declare and doth not ſay after & petit 


dant upon non ſum informatus : Although it was 
ſaid the Court ought not to give Judgment for 
the Plaintiff without his Prayer, as not to encreaſe 


this is not Erroneous; for that the bringing the 
Action is a Demand in it ſelf, and it is the uſe ol 
the Common Bench, to enter up Judgment with: 
out ſuch Prayer, Preen and Reelle. 


! 


and Writs of Exxow. os 8 
la an Action on the Caſe, if Judgment be given | 
"Ef by Nibil dicit againft the Defendant, and the R 
cord is quod Def: per with a blank Attornat. ſuum Blank for Ar. ow 
vent 4 Def. & c. & Nibil in barram licit, &. ornae. 
this is Erroneous, ſor that there is not any At- 
torney named, AA. 13 Car. i. Bi R. Chapman 
nen one Eon Tons 
= In an Action in Inferior Court after Iflue joyned 
Continuance is made ad prox. Curiam tenend. at 
10 ſuch a day, & c. at which day venerunt partes præ- 
Aidt æ, &c. ſuper quo a Venire fac. is awarded for . 


5 Jury, & c. and it is not ſaid this was awarded by 178 not fad 
$ the Court, or ad eandem Curiam, and although a that the Yenire | 


Jury be returned upon it, and a Verdi& and Judg- va, awarded 
ment upon it, yet this is Erroneous; for it may ad eandem 


| 1 | Oy On. | : curiam. 

2 be it was awarded out of Court, and then its a POET War, 

| G void Trial, Tr. 1649. Vigoreus and Drake. 8 
in Debt, the Plaintiff in his Replication petie 

2 judicium & debitum ſuum, & c.but no e ee . 

aal Judgment pro Quer. It is no Error, for the not ptof praying | 

-— praying of | Damage 18 but matter of F orm, 1 8 an . "g LE. 


= Where an Infant Defendant was admitted per Infant. 
the! Procbien amy ad proſequend. in an Action of E- 
Hen! FAXment, adjudged Error, 2 Sand. 95. fo alſo 
in Sand. 2. 95- where a Guardian is admitted 
ad ſequend. for Infant, Tenant or Defendant, its 
no no ot cg „ 
If Infant be ſued, and he appears by Attornẽ 
where he ought to have appeared by Guardian, 
its Errof, 2 S456. 213 29 os 5s ln 
Error aſſigned was, That the Iſſue was joyned, 
Trin. Ann. 2. Car. Regis, and the Venire fas. 
bears date 4 die Maij Aun. 2. Car. Regis, which 
was be fate the Iſſue joyned, ſo the Trial thereupon 
was ill, and by a Writ of Cert iorari on Diminu- 
tion alledged to certifie the Writ of Yenite fat. nit fa. 
and Diſtringas. Sed was The mifdating of themiſdated, 
enire 
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Pani fie (which i a ted Pa ba 
to ſtop the Judgment, forit is but a miſſuing of the 
Proceſs at the moſt, and aided by the Statute of 
Feofayies, and it ſhall be intended there was ano- 


ther Fenire fac. warranted by the Roll, Cr. Car. 


90. More and Hodges in Cam. Sca. 

Wantof Pledges, Raym. 51. Cr. Car. TR 92, 
Cr. Car. 594. 

Want of Pledges i is not any Error, where ther 
ord nt hag, . In B. C. they do not uſe to 
enter Ple | the Roll, but only upon the 

Original 5 if there be an Original, then it is 
Error, Sidarf 84. Wheeler and Wilkinſon. 
T Error in roceſh cannot be alledged after in 
dale Erratum pleaded, Cr. Eliz. 83. 
Appearance Appearance faves default in mean Proceſs, ſo it 
wg default Je the defaults So hay or by Cog. 0. 
m the mean Fac. 311. Lovelace and Feniper, vi | 
TIS. Error of a Judgment i in 1 in B. C. the 
| Declaration was in Eaſter- Term, the Defendant 
imparled and afterwards Pleads, and nothing done 
| more in Michaelmas-Term, and in Hillary-Term 
8 the Plaintiff replied, and they were at Iflue, and 
not alited, after Evidence and before Verdict the Plaintiff was 
Non-fuit, but the Jury gave a Verdict for the 
Damages. Now the Plaintiff aſſi gneth this for Er- 
ror, that it was a Diſcontinuance ; it is a manifeſt 

Error, and the Plaintiff may Aſſign i it, though it 

be to his Advantage, and alrhough a Verdict was 

given for the Damages, yet it is but in the nature 
of an Inqueſt of Office, and therefore it is a Dil- 

continuance not helped by the Statute of 32 H.8, 
18 Elz. 

As a Diſcontinuance after Verdict found; | whote 
the Declarations and Proceedings ſhall be intend- 


ed to be upon an Originial Writ that is Viciow, 
Cr. Fac. 18 fa Hariſon and Fulſton, eſpecially 
being after a (ED 


rit of On, * 5 
Eri 


of Error for want of Bail. 

ar. il Pro Def. becauſe there was not any Bail filed, 
for the Defendant, as was in Ela Caſe agreed 

32. to be Error, Cro. Elix. 894. „„ 
Error of a judgment in B. R. in Trover, two | 
to 1. Want of a Bill. Per Cur. The want of a 

the Bill 2 the Original was taken to be within the 

tis © intent and meaning of the Statute of 18 Eliz. c. 14. 


2. Want of Bail. 
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and remedied by the Equity of that Statute. 


hibited according as the Bill ſuppoſeth, Hob. 264, 
265. Wills and Woodhouſe, in Cam. Scace. 


For want of Bail in B. R. the Error muſt be af. Enor 


Per Cur. That is not mates» ; 
rial, for it might be that the Defendant was in 
Cuſtod. Mar. at the time of the Plaintiff's Bill ex- 


for wart 
ſigned, that there was neither Bail nor the Party of Bil in 3 0 


- 


in Cuſtody ; the Bail is but a fiction of the Mar. ace 3 


ſnal's Cuſtody, and ſo known to the Courts; for — 


„ 


otherwiſe it were againſt the Record to aver, that 


he was nor in Cuſtody, Hob. 264. 7 


5 Error for want of Warrant of Attorney. 7A 


The Error aſſigned was, for that the Defendant 
appeared by F. S. Aitornatum ſuum, and there is 
not any ſuch J. S. in rerum natura: The De- 
fendant pleaded in nullo eſt erratum, and fo con- 
feſſeth it; yet the Court held it to be no Error, for 
it is againſt the Record; but he might have aſſign- 


ed, J. S. had no Warrant of Attorney, Cr. Elix. 


669. Crojs and Brer. 
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5 The Sheriff %s name was omitted in the Fed 


The Law ok Erross 


Warrant of Attorney was filed after a Writ 


of Error brought by Order of Court, 1 Brownl. 
46 3 5 


5 


After a Writ of Error granted, a Warrant of 
Attorney cannot be filed, if the Party be Bail 


Fac. and for that its Error, 1 Brownl, 3. 


who made the Warrant, but otherwiſe if he be 


dead, March 93. 


Error for 2 
fault in the 
Roll, though 
the Writ was 


ww ” 


Error for a fault in the Roll though the Writis 
good. R. recovered 400 J. Debt againſt O. who 


* 


died, and Soon a Scire fac. into Surrey, the She- 
F | 


riff returned Rehec, terrtenat. omnium terrarum & 


-Tenement. in balliva ſua que fuer. pred. Ed. 


wardi, &c. And judgment given, that X. ſhould 
have Judgment and Execution againſt the ſaid 


Rebec. whereupon the faid K. prayed the Ele- 


git, tho' thus entred on the Roll, Elegit ſibi 
Liberar. medietam omnium terrar. & tenementor. 
in Com. Surrey tenend. quouſque leaving out 
Que fuer. prædict. Edwardi. And Judgment was 
reverſed, quoad adjudicationem Executionis u 
the Elegit, and yet the Writ of Elegit it (elf, and 
the return of it were good in that Point ; but 
where the Roll is faulty the Writ will not help, 
Hob. go. Keer and Gwin. | 

As to the want of a Writ of Attorney, be- 
cauſe it was not aſſigned of Record that Diminu- 


tion might be alledged ; it was held it could 


not be aſſignable afterwards, Cr. Car. 35 1. 


Errors 


e > e - 2 _—_ FT © ap 2 
, F 27 a „ 2 
- N n roma ® » 
1 > 


or 


n och of Erios: 


kn 1 2 


A bDebe inſt 24. on Bond as Heir to tis Fa- 
ther. Deine Pleads, He hath nothing by 


deſcent but 20 Acres in D. in ſuch a County. The 
Plaintiff Replies, He had more Land by deſcent, 
viz.20 Acres in S. Upon this they are at Iſſue, and 


found for the Defendant, that he had nothing by 
deſcent in S. and the Plaintiff-had his Execution of 


the 2.0 Acres in P. The Defendant brought Er- 


ror, and aſſigned for Error a Diſcontinuance in 
the Record — the Plea from Eaſter- Term to 
Michaelmaſs-Term after ; and whether this was 


: ; 
69 
x >? 
3 * ( =. 
5 


helped by the Statute of 18 Eliz. becauſe it was c,,,, ig Elia. | 
after a Verdict was the Queſtion, Per cur. It is explained. 


out of the Statute, and it is Error; for the Judg - 


ment was not grounded upon the Verdict, but only 
upon the confeſſion of the Defendant of Aſſets, 
and the Verdict was nothing to the purpoſe, 


but to make the Defendants confeſſion more ſtrong, 


and the Statute is to be intended when the Trial 
by Verdict is the means and cauſe of the Judg- 
ment, 1 Brownl. 106. Molineux's Caſe. 

Error in Exchequer-chamber of a Judgment 
given in B. R. in Debt. A Scire fac. was awarded 
d audiendum Errores returnable 11 May, 18 
Fac. and there was not any ſuch day of Adjourn- 


Error in the 
Exchequer- 


ment in the Exchequer-chamber. And this was cpomber, rhe 
held clearly by all the Juſtices, and Barons to be Juſtices poyr. 


2 Diſcontinuace. And the Plaintiff ſhall not have 


anew Writ of Error, quod coram wobis reſidet. 


for they have power to proceed by ſpecial Sta- 


tutes, and they are directed by the Stare, that 


they ſhall proceed upon a Writ of Error awarded 


to the Chief [| uſtice of B. R. and to remove the 


F 3 6 , 


The Law ot Errow — 
Record, and to reverſe or affirm, and then to re- 
mand; and they have net any power to a- 
ward Execution, but that is done in B. R. So 
when the Plaintiff is Non - ſuited or the Writ diſ 
continued, they have no more to do with it, 
but it ſhall be awarded, becauſe they have not 
any Record before them, Cr. Fac. 630. Cove 


* 


= 


a8" as 


„ _— OR — 8 * a Nn, ** . e mY 2 1 * 
r * — — des * — —— — 6 
0 : * 4 
g » * 5 
2 * 
— 
/ 
* 
— 
ö 
L 
. ö 
4 


— eh 


- 


r 5 
* ** 
1 nm mc 


= : FR - 
> om 
2 
” 2 
- 


-. 
- ws 5 * 
n — 


— 


* K „„ % Bh N 
4 ů aas a 6 
2542 „ 
9 
- 
” 
* 
„ r 


— Pg ney 


SATISH = 4? 


- . % 13 A 4 * 5 h 1 SL . 1 * > 
. F A "+ _ 1 
and Writs 1 Eres, „ 74 
* : , +4 27 | 
_ 83 8 4 — 2 


. CAP. Nl 


15 Error fs — | Bill and Dede mis vary. 
Two Declarations one varying from anther. Va- 
riance between the Record and Writ. Writ of | 
24 Deliverance varying in Subſtance from the 
ee in Reple vin. Variance between the 
Mit and the Count. Error by Death or 
on Wn after Fudgment the Term. 
endant dies before the day in Banco- 
- Phe, 7 bat the Plaintiff was Tran. ths and — 
N that he was Dead. aged 
ee the Wi 


; 3 one dies p 1 1 
ore Tudgment. Error in jt ivy” loss 1. 
The Iſſue taten dehors. Teofeples, Several 1/nes 
in Waſt tried by one Venire. | Wrong Venue by 
8 ic Error. 


mow FO ej in B. K in — 
The Error a affioned was, becauſe in the Bill 
the Plaintiff declares F of a Leaſe for rhree years, We 
but in the Plea Roll whereupon the Iſſue is joyn- Bill and-Decla» | 
ed, and in the Record of Niſi prius, it is upon 1 * vary, i 
Leaſe for five years, ſo the Declaration varies, and # 
Diminution was alledged by the Plaintiff, and by [ot 
Certiorari the Bill was certified that it was only | "ns 
for three years: And hereupon Error being aſſign- 
ed, The Defendant in the Writ of Error when 
the Plaintiff alledged Diminution, had thi 
p. another Writ of Certjorari, whereby the Bill = 
i certified, wherein he declared upon a Leafe for five 
years; ſo it well warrants the Declaration upen the 
Roll and the Niſt prias. Per Cur. The ſecond 
Certificate ſhall be received, for the Bill certified 
on it is intended the true Bill, for it Warrants the 
Declaration upon the Roll and the Record of the 


4 _ \; C 


72 Che Law of Erro 
; Niſi pris, Cr. Car. 91. Howell and Thomas in | a 
Camera Scacc. ir 

In B. C. Error aſſigned was, That the Plainti if v 

declares for a Debt upon an Action of 20 l. and I 2 

alter Imparlance declares de nova, and therein de- 

manded a Debt of 18 J. and had Judgment to re- V 

Two Declara- cover. And it was held to be Erroneous, becauſe ir 


tiont, one va" there was but one Original and two Declarations, fe 
— * the one varying from the Wb. Cr. Elix. 416. 2 
4 | Warner and Winch. 


Variance be Error upon a 1 in a 8 Impedit, 9 
toeen the Re- Variance was aſſigned between the Record and 

cord and the the Writ, for one was of the Church of Bonning- C 

Way ton with a double (an) and the other was Boning- V 

on with a ſingle (n) ſo Nr and Jerk; but Col. C 

ceſter and Colebeſter is no variance, becauſe ( B 

Non ent litera, Cr. Eli. 198. Barkly's Cale, | pl 

Error to reverſe Judgment in B. C. in Trenſ. te 

the Record was J. S. de D. in Com. Linc. and the an 

| Writ of Error is F. S. de D. in Com. Warr.Per Cur. O i: 

No advantage This is a material variance; but the Court made is 

ot Error . a Rule by conſent, that they fhould proceed upon nc 

variance by this Writ without taking any advantage of the 0 


N | Variance, but the Reporter makes a good Quere, || «/ 
8 for the Record ſeems not to be well removed, 2 
Lid. 193. Booth and Heard. O0 


Debt, in the Writ he n . er 
13. 4. and in the Declaration he demanded V. 


1714. 10 5. and for this. Variance the Judgment an 
was Ed Cr. Eliz. I 98. Birkenhead and 5 
Nuthall. 


Error of a Judgment in the C. B. in a Second no 
deliverance uj on Demurrer in Pleading. The Er- 1 
for aſſigned was, becauſe there was not any Writ H. 
of Second. deliverance certified, | and in nullo eff 5 
erratum being pleaded, it was moved that it was int 
not raterial, for it is awarded upon the Roll. Bur I cr 
7 Gore it is il, For cher 3 2 tg be a * A Ihe 
3 an ; 


and Mrits of Erro2s. - 
and if it vary in Subſtance from the Decloration Writ of ſecond | 
in the Replevjn, it ſhall be abated; and Judgment „er in fab. 
was reverſed , Cr. Fac. 424. Newman and fance from 
4. 8 
Error of a Judgment in Debt, for that in the tion in Reple- 
Writ he was named Son and Heir apparent, and vin. 
in the Declaration Son and Heir generally, and 
for this variance Judgment was reverſed, Cr. El. 
233. Anneſly and Stokes. 1 


Variance in the Defendants Additions, I Brownl. 


9 between the Original Writ and the 
Count, for the Count in B. C. always recites the 
Writ, by which it appears that the Writ was 
Chriftopher Biſhop, and in the Count was George 
Biſhop, and upon this after in »ullo eff erratu mn 
pleaded, The Plaintiff by Certiorari out of B. R. \itnce be: 
removed the Original Writ, by which the Vari- pri: and _ 
ance appeared ro the Court. Per Cur. This Va- Count, | 
riance between the Original Writ, and the Count 
is not remedied by the Statute of 18 Eliz. c. 14. 
nor any other Statute; aliter, where there is no 
Original Writ. It was moved, that after in nullo 
jt erratum pleaded,no Writ of Diminution or Cer- 
tiorari ſhall be awarded. But per Cur. When the 
Original Writ is removed (be it before in nuilo eſt 
erratum pleaded, or afterwards ) and a material 
Variance appears to the Court berween the Writ 
and the Count, the Judgment ſhall be reverſed, 
5 Rep. 37. Biſhop's Caſe. | - 

Aſſigning of Waſt in the Declaration in a Town 
not mentioned in the Writ, is a variance from te 
Original, and a fault incurable to the whole Writ, - 
Hobert. 38, 1 8 fon 
The Writ of Error was to remove Proceedings Variance be. 
inter F. J. and F. . de civitate Exon. in comit. een the Writ 


civitattis Excn. with a blank for the Addition, and e 


be Record which was certified was F. W. de certified. 


Netb- 
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Nortbmoulton in Com. Devon Teoman, Attach. 
fun ad reſpond. J. J. Clerico de placito, &Qe. for this 
_ variance the Writ of Error is abated, Sidenn, 

294 ;..': > 1 „„ 


Error by Death or mr. 


F i 6 
Py, 
* * * . ＋ * 5 1 


Death aſter If a Man bring Ejectiame firmæ in B. R. and 
Judgment the there had a Verdi or * a Trial at Bar, 
| fame Term. and after before Judgment he dies, and after Judg- 
ment is given for him the fame Term; this is not 
Error, for that the Judgment relates to the Ver- 
dict, AA. 15 Fac. Hide and Martchan.  — 
But if a Verdict paſs againſt the Plaintiff at the 
Niſi prius, and after, before the day in Bank he 
dies, and after Judgment is given againſt him; 
SE | this is Error, in as much as the Judgment was 
88 given againſt a dead Perſon, Tr. 12 Fac. B. R. 
 Zurdan's Caſe. 1 | 3 

If the Husband ſeized in the right of the Wife 

make an Ejectment Leaſe, and Leſſee brings an 
Action upon it and had a Verdict and Judgment ; 

it is not Error to alledge the death of the Wiſe 

before Judgment, by which the Intereſt of the 
Husband, and Leaſe made by him to the Plaintiff 

determins, for that neither the Wife nor Husband 

is Party to the Action, and this depends upon the 

Title of the Land; ſor the Plaintiff may ſay, that 

the Plaintiffs Husband was ſeized in his own Right, 

Hob. 775 | 0 and Jordan. 2 gt | 4 

gant In Aſſumpſit againſt two, after Verdict again 

3 —— — them at the Aﬀfizes by Niſi prius, if one Þ the 
day in Bank. Defendants die before the day in Bank, and after 
Judgment is given againſt both according to the 
Verdict; this is Erroneous, altho the day of Nif 
prius, and day in Bank are all one to ſome - 
ſes; for the Judgment was given againſt a dead 
erſon, P.12 Fac. B. R. Lee and Roe e. 


Bu 


But if Judgment be given againſt three Execu- ; ha 1 

Mg, was . Judgment, yet 
this is not Error, Hill. 41 Elix. B. Rx. 5 
Error cannot be aſſigned by the death of any 
not Party to the Writ. In Ejectment by W. a- 
gainſt J. upon a Demiſe made by Edward Bridg- 
an. Judgment pro Quer. to recover his Poſſeſſion. 
d Error ed was, That Edward Bridgman was 
ar, but ſeized in the right of his Wife, and that he 
dg. was dead before the day of Judgment, and fo the 
not Leaſe determined, therefore Judgment to recover 
er: the Term Erroneous. But it was over-ruled and 
4 affirmed, for the Error depends upon 
R 5 
msl Error of a Judgment in Ejectment, that the Plei thit the 
ws Plaintiff was dead before the Judgment given: Plaintif vas 

Plea by the Attorney, chat he was living at the fung — 
Pg . the Judgment, and Iſſue upon ĩt, and found Igus dt he 
/ife he was dead. It was not known to the Court when yas dead. 
an Y the Plead was pleaded, but that the Party was a- 
nt; live, and the Court could not deny to receive the 
ite Plea, tho' it appears by the Verdict that he that 
pleaded it could not be Attorney (for he cannot be 
a Y Attorney to 8 dead Map) yer by the hp Verdict 
it appears laintiff was dead, Judgment 

the was reverſed, 1 Levin: $80. Darkin and Done. j 
Judgment againſt three Executors, one of them = 
zu, died pending the Writ beſore Judgment. Per Cur. ; 
off 1: ae Error, Aa G2 mA wo 2 
8 Error aſſigned, the Action brought agaiaſt two, Judgment 2·-— 
oy and Iſſue Jam by the two Defendants, and after Sain three Ex- 
leer iſſue joyned one of the Defendants'died ; yet the 8 _ 
Venire was to try the Iſſue between the Plaintiff he wric be- 
and the two Defendants, and the Iffue found men; fore judgment. 
ww ons, that it was between the Plaintiff and the 
eh two Defendants; it was ſurmiſed he died before 
I 


76 The Law of Etroys . : 
Venive againſt | Jud ent. Per Cur. Tho a Venire iſſued a 0 
a dead Perſon. a" dead Perſon, yet one of the Defendants 

alive is ſufficient, no cauſe of Error 4 * in 
. Promiſe, Cr. Car. 426. Tiffyn's Cn 

Writ of Error may by abated by ſuggeſti 
of the xp! of the Plainnf, bur not by K 
Siderf. 22 | 


dark, 


Writ figned by Error i in 1 Wedeln upon a | Judge 


the Lord Chief ment in B. R. and the Writ was brought in the 
Juſtice who is time of the late Lord Chief Juſtice now dead, and 


dead ſhall not by him figned, it ſhall not abate ; bur the Record 


7 __ was not certified, nor a new W rit of Error brought. 


Per Cur. The practice is after eight days to give 
Rule in the Office, viz. Clerk of the Papers to 
make Execution, if during this time the Record 
is not certified, Siderf. 268. Allen and Shaw. 
There was a Verdict, and before the day in 
Banco, the Plaintiff es after which there waz 
not any Judgment actually entred within two 
Terms, but the Judgment was ſigned the ſecond 
Term; if this be aided by the Statute of 17 Car.2. 
2.8. Tnat faith, Death of any of the Parties ſhall not 
be Error, ec. fo as ſuch Judgment be entred with · 
in two Terms after the Verdict. Per Cur. The 
ſigning of the Judgmentis entting of the Judgment 
| within that Statute ; for preſently upon this and 
before any Entry upon the Roll, it is the practice 
to take out Execution, and ſo it is a Judgment 
compleat, Siderf. 385. Hely and Baker. 
Death of the ebend, or of one of the Plain- 


tiffs doth not abate the Writ of Error i in the Exch: | 


(my Sid. 419. / 
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Error in joing Ile, Trial] vente 


| In Debt on Bond, the Condition being for pay - 
ment of both on the 25 Tune, 12 Fac. at his 
Houſe in Fleet ſtreet. The Deferidant pleads, he paid 
the ſaid Sum of both the 2oth of June 12 Fac. 
at the ſaid Houſe, ſecundum es & effectum 
Indotſamenti pradict. The Plaintiff replies, He 
did not pay it the ſaid 20 June, & c. Iſſue thereon, 
and Verdict found he did not pay it 20 Fane; and 
judgment and Error aſſigned, for that the Iſſue The Iſſue 
is taken debors the Matter of the Condition, and taken dehor:- 
ſo an ill Plea and void Iſſue. Per Cur. This is | 
not aided by the Statute of 32 H. 8. for it is 
meerly void, and no Iſſue is found pro Quer. For 
it may be the Obligation was not forfeited not- 
withſtanding this Verdict; and it may be he paid 
it the 25 day, Cr. Fac. 434. Holmes and Broc- 
gas We Re, | 
Becauſe upon a Challeng to the Sheriff, the 
Venire fac. was awarded to the Coroners, and re- 
turned by them, and at the Niſi prius a Tales was 
returned by the new Sheriff 4e circumſt antibus; 
it was Error and not aided by the Statute of Mif- 
conveyance of Proceſs, and a Miſtrial, Cr. Fac. 
894. Corn and Paſlow. 
Error affigned, that the Iſſue was joyned Tin. 
Ann. 2. Car. Regis, and the Venire fac. bears 
date, 4 die Maij, Anno 2. Car. Regis, which was 
before the Iſſue joyned, by Writ of Certiorars 
upon Diminution alledged to certifie the Writ of 
Venire fac. and Diſtringas whereupon the Trial 
was had, they being certified the Writ was of 
the date of 4 Maij, which was in Eaſter Term, 
| ſed non alloc. for the Trial upon the Diſt ringas, 
and the Roll of awarding the Venire fac. pen. 
I £00i 
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Truhe Lam af Erro | 
good enough, the miſdating of the Venire fat. 
(which is a judicial Proceſs) is no cauſe to ſtop the 


Judgment, for i is but a milſuing of Proceſs ut 


Several Iſſues 


the moſt, and aided by the Statue of Jeofail:: 
And the Court intends, that there is another Ve. 
wire fac. according to the Roll and now wanting, 
CF. Car. 90. More and Hodges in Cam. Scacc. 
The ſecond Error was, becauſe upon the Venire 
Fac. is returned ſummonitus eit, where it ought to 
have been Attachiatus eft ; ſed non alloc. becauſe it 
was not but matter of Form, which ſhall not be 
| hz 7914 pages Verdict, vids 91. „ LY 
Error of a Judgment in Doncaſter, for that the 
5 0 fa 5 was per quad rei _—_ A 1 
and * TROY 


Error of a Judgment in B.C.. Aſſumyſit. 
The Defendant pleaded non Amp Rn 
againſt him. Error aſſigned after Judgment was, 
becauſe upon the Venire fac. 23 were returned, and 
in the Habeas Cor. were 24, viz. the 23 and one 
to L. and being returned by Diſtringas, 12 of 
them were ſworn, whereof . L. was one, for it 
was tried by one never returned by the Sheriff ; 
this is a manifeſt Error, and not aided by 3 2 H.8. 
or 18 Eliz. or 21 Fac. Cr. Car. 278. Fines and 

Error of a Judgment in Waſt in B. C. the Error 
aſſigned was, that divers Waſts being alledged 
to ſome of them, the Defendant pleaded. nul Waft 
Fait, to others he pleaded juſtifiable Waſt, to the 
third he pleaded a Plea in excuſe of the Waſt, 
and upon theſe Pleas Iflves were joyned, and a 
Venire fac. awarded reciting the Iſſues, and com- 
manding a Jury to be returned to enquire if the 
Defendant did commit the Waſt as the Plaintiff 


in Waſt tried hat h declared; and it was aſſigned for Error, be- 
by one Y«nire. Cauſe they ought to have enquired of * 
. 5 Iſſae: 
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be good enough, becauſe. divers Venires were in 
this manner, and the enquiry was to be made as 
the Plaintiff hath declared, implies that they ſhall 
enquire according to the ſeveral Iſſues, Cr. Car. 3 8 1. 
Stomabussſe and Corbett. 3 

Information in Exchequer ſur Stat. of Uſury, 
the Defendant Pleads te Iſſue and a Jury returned, 
who give an imperfe& Verdict, tor which the 
Court awarded aVenire fac. de nova, which appear. 
ed, and the Plaintiff was Non-ſuit, the Plaintiff 
Aﬀigns this for Error. But per Car. It was well 
awarded, 8 Ren GS. Loweday's Caſe. 

Debt on Band of 604. for payment of 30 /. at 
Coventry, and yet by conſent of Parties and Paper Wrong venue 
Rule of Court, the Iſſue was tried at London, and by conſent is 
found pro Quer. and Judgment given; and Error Error. 
was brought, and adjudged to be Error, for con- 
ſent of Parties may not change the Law, Hab. 5. 

Error of a Judgment in Norwich. The Error 
aſſigned was, becauſe in Action of Debt the Re- | 
cord was Attachiatus eſt, where it ought to have 4:2achiatur , 
been Summonitus eſt; and it was moved, in regard for Symmonie 
the Defendant had appeared and pleaded to the . 

Iſſue, and Verdict, and Judgment given its aided 

as for want of an Original which is holpen aſter 

Verdict by the Statute of 18 Elix. But per Cur. Stat. 18 Eli. 
This is not aided by the Statute, for that is in- chat are meant 
tended for the want of Original Writs which are by Originalin 
ſued out of Chancery, returnable in the King's that Statute. 
Bench or Common Bench. But it extends not to | 
Proceſs, which is in nature of an Original Writ; 

therefore it has been ruled, that the want of Bills 

upon the File in B. R. (which is in the nature of 

an Original Writ) is not aided : So the want of 


a Bill in the Exchequer, which is there in nature 


of an Original Writ: So the want of this Summons 
- which 


—  TheLawofErrow'— = 
which ought to have been, is not helped. Cz. 
FJ ac. 108. Prat and Dixon, e 

In Fobns and Sreynar's Caſe, Calibrep and 
Culpeper's Caſe was cited, where Treſpaſs of Af. 
Faulc and Battery was brought and tried in Mid. Er 
dleſex, and the Bill upon the File was in London. 
Reſolved, It was a Declaration and Trial without 
a Bill which is aided by the Statutez ſo Kelly and 

Trial withoms Debt in Exceter, and the Writ ſuppoſed it to be 
an Orfginal, in the County of Devon. Per Car. The Wrii Yl 
nn one County cannot be intended for an Action in 
another County, and therefore it is a Trial with- MY 
out an Original which is aided 5 but Jobns and 
' Stenar*s Caſe was the Original bears date the 24 
day of Fanuary, 6 Car. and the Ejectment is ſup. 
poſed 31 die Fanuary. After Verdict pro Quer. and 
Judgment entred, this Error was aſſigned, and 
upon Diminution alledged the Writ was certified, 
and the Defendant pleaded in nullo eſt Erratum. 

This is not a Verdict without an Original and fo 

not aided, becauſe this Original is certified as an 

Original in this Action, which is between the ſame 

Parties, and of the ſame Land, and of the fame Def 
Term, and being taken out before the Cauſe of 4. 
Action, it is a vicious Original, Cr. Car. 272. nen 
281. 1 £5 of 
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Error in Verdicts. Jurat. dixerunt pro Quer, Fury. 
ought to enquire. of all the Iſſue joyned. No; 
Verdict for part, and therefore Error. Jeolayls 

Error in reſpect of Damages afſeſt. Damages. 
and Coſts bow, diſtin. font Treſpsſs and 
Font Damages. When the Damages are aſ- 
ſeſt they are entire and . cannot be divided. 
#dgment to recover damna que ſuſtinuit, and 


N Debt againſt the Adminiſtrator upon Promiſe 
by the Teſtator for 3oo J. if the Defendant. 
Pleads four Jadgments againſt him upon, the Ob- 
ligations, the one of 200 fl. to A. the ſecond of 
1161, to B. the third of 600 J. to C. the fourth 
of 100. to D. and that he had not Aſſets beſides 
5]. which is liable to the faid Judgments, and that 
be had fully adminiſtred beſides the 5 J. to which 


1 


3 5 


* & 
4 


three Iſſues joyned upgn the Fraud, for the Plain- 
tiff, and Aſſeſs Damages to 310 J. and 40 s. Coſt, 


and do not enquire of the other Iſſue ( vidalicet) 
whether the Defendant had Aſſets ultra the 691 l. 


F. And judgment is given upon this Verdict for the 


Plaintiffs to recover es and Coſts de l 
 Teftaroris ſi, &c. finon, for Coſts de bonis propy. this 
Judgment in B. C. was reverſed as Erroneous, for ll 
that the Jury did not enquire of the ſaid Iſſue; nor 
find any Aﬀets in the Hands of the Defendant, ! 
9 Car. BR. Brojden and Atway, | 
f a Judgment be given by #ibil dicit in Inferior il * 
Court, and the Record is returned, that the Wri 
of Enquiry of Damages was per Sacramentum pro- 
Fords ee Clning hominum, this is Er- l 
Jury diæerun: If in a Writ of Error it be certified, that the P 
pro Aur. Jury who tried the Iſſue dixerunt pro quer. Ge. i © 
| This 'is Erroneous, becauſe it ought to be certif- | * 
ed in the Preſent-tenſe as it was at the time of the ® 
Verdi®t given, for when it faid dixerune, it is f 


. Booth and Rowe. © 


he promiſed bo pay 30 l. parcel of it, and find no- 


guilty is pleaded, and found for the Plaintiff, and 
entire Damages given, this is Error; adds 


clare of Slander of his Title to Land; and alſo for 


not known when they gave their Verdiet. Soi 
is, if it be certified that the Jury aſſuderant Janna 


In Action on the Caſe againſt the Adminiſtrator 
upon his own Promiſe to pay 50 l. due by the Te- 
ſtator and non Aſſumpfit pleaded, if the Jury find 


thing for the reſidue and Judgment upon it; this 
is Erroneous, Kitchinman's Caſe, 14 Car. 1. 
In an Action on the Caſe, if the Plaintiff de- 


ſpeaking Scandalous words of his Perſon, and the 
Action is not well brought as to the Land, but 
good as to the ſlander of his Perſon, and Not- 


Car, 1. B. R. Nevill's Caſe, | "vg 
If in Treſpaſs the Locus in quo, &. be aſſigned 


Vvocat. F. And the Defendant Pleads as to all the 


and Urits of Etrozs; 


. 
2 


be intended the Jury gave Damages for both, 3 


to be parcel cuaſdam pecie terre & cujuſdam foſ- 
ſat. Anglice Ditch, pertinentis cuidam Maſſuagio 


Treſpaſs in loco in quo; Oc. prater in praditls pe. 
cia Foſſat. prædict. fieri ſuppoſit. non culp. & de bor 
ponit, &c. & quoad aliquam Tranſgreſſionem in 
prad pecis Foſſat. Pleads a ſpecial Juſtification, 
upon which the Plaintiff takes Iſſue, and the Jury 
find the Iſſue joyned upon the Juſtification for 
the Plaintiff, and do not enquire of the other Ii. 
ſue, and after Judgment is given for the Plaintiff, 
this is Erroneous 3 for theſe were two Iſſues; for 
parcel of the place where; c. may be parcel of Eo 
the piece of Land, and other parcel of the Ditch jury ought is 
and not parcel of the piece of Land, and the Jury enquire of all 
ought to enquire of all the Iſſues joyned, other- the Iſſues joy & | 
wiſe they do not well perform the command of . 
the Writ of Venire fac. Trin. 9g Car. B. R. Mor- 
gan and Stint. | 5 1 5 

In a Quare Impedit againſt Patron and Incum- 
bent, if one Iſſue be joyned upon the Plea of the 
Patron, and another Iſſue upon a Plea of the In- 
cumbent; and the Jury found the Iſſue againſt the 
Patron ſor the Plaintiff, and find nothing upon 
the other Iſſue; and Judgment was glven pro Quer. 
this is Erroneous; P. 11 Car. 1. Parner and Bles 
ner haſſet. . | V 

ln an Action on the Caſe for ſeveral words ſpo- 
ken at ſeveral times, and upon Not: guilty pleaded 
the Jury found for the Plaintiff, and give entire 
Damages, upon which Judgment is give, if the 
words ſpoken-at one day will bear an Action, and 
the words ſpoken at the other day will not bear ari 7 
Action, this is Erronevus ; for it ſhall be ny As to Dan 

G 2 that 
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No verdidt for An Information was againſt Brache, for entring 
part, and there- into an Houſe and 100 Acres of Land in Stepne/. 
He pleaded Not · guilty, and the Jury found him 
Guilty for the 100 Acres, and ſaid nothing for: 
the Houſe, upon which Error was brought, and 


fors Errer, 


But for words ſpoken at one time altho' that 
part of the words are actionable, and part not, and 
the Jury found him Guilty and tax Damages ge- 
nerally, it is 2 good Verdict; for it ſhall be in- 


tended that they gave Damages for thoſe words 


only that are Actionable, as is the common practice, 

A. brought Eje&ione firme againſt Bl. and C. 
and after Iſſue joyned, B. dies, and after the Ha. 
beas Cor. mentions the Iſſue to be between A. of 
the one part, and the faid B. and C. and Verdict 


10 ny Oſborn's Caſe. ! 


is given againſt B. and C. that they are Guilty, 


and Damages given againſt them; but a Surmiſe 
of this is made before Judgment; and fo Judgment 
is given only againſt C. this is not Erroneous al- 


tho the Verdict was againſt both, in as much as 


the Judgment was againſt him only who is alive, 
11 Car. I. B. R. Tiffin and Lenton, © 
In Trover and Converſion for divers ſeveral 


Goods, if the Jury find him Guilty for other 
Goods than thoſe in the Declaration, and give 


Damages for all, and Judgment accordingly, its 


Error. 


In ͤDebt on Obligation, if the Defendant plead 
non eſt 
Jury alleſs Damages occaſione infra ſcript. this is 

ood; without ing, occaſione detentionis debiti, 
_ it is Tantamount, 8 Fac. B. R. Alcock 


the Judgment reverſed ; and it was not a diſconti- 
nuance 
1 0 „ 

5 a : 


«Zum, and it is found pro Quer. and the Nei 


Che Lam of Errow -— 
that the Damages are given for the words ſpoken 
both days, 13 Car. t. B. R. Alcock and Palgrave. 


\ 


and ſulrits of Errow. 
nuance, but no Verdidt for part, cited by Coke in 


Godb. 67. Gomerſall's Caſe, and 1 Int. 227. in 


Maris ©. > 
If the Iſſue be joyned upon a thing meerly void, 
and fo no Iſſue, it is not aided by the Statute of 
Feofaylu: And the Court d, that if there 
be no matter of bar in the Plex, and the Iflue 
joyned upon it, this is void, and not holpen by the 


matter of Bar, and Iſſue is joyned upon a thing 
not material, this is aided by the Statute of 32 H.8. 
The Caſe was, Treſpaſs for taking of five Horſes, 
The Defendant juſtifies, for that G. was amerced 


the Lord had uſed to diſtrain the Beaſt of any 
which came within the Manor, and were in Poſ- 


ſeſſion of any Man that was amerced in the Court 


5 — 3 m_ — Q's oa  =_m_ 3 8 


ws 


ve 70 Quer. and Judgment. Now here is a Matter of 
g bar; for the Preſcription is agreed to be void, 
its | 

ind tho the Bar was ill, fo that the Plaintiff might 


ad {ave had Judgment of the Bar; yer Judgment 


the Neing given upon the Verdict where no Iſſue was 
js Noyned, it was Erroneous; the Judgment was re- 
59, rerſed, Cr. El.227. Lovelace and Grimiſden. 


Fs Error of a Judgment given in Shrewsbury upon 


Aſumpſic : The Error aſſigned was, becauſe the 
entry of the Verdict was, Quod Furatores afjidunt 


12 ught to have been occaſione non per formaconis aſ- 


Hadox and Dawſon. 


Gz CAP: 


for Bloodſhed in a Court Leet, and preſcribes that 


Leet for the amerciament; and ſaid that theſe five 
Horſes were in the Poſſeſſion of G. for which he 
al Nad diſtrain them, Cc. The Plaintiff rook Iſſue, 
er they were not in the Poſſeſſion of G. and Verdict 


amna occaſione aſſumptionis pred. whereas it 


umptionis pred. a manifeſt Error, Cr. EI. 677. 


85 ; | 


Statute of Feofayls: But if the Plea containeth Jeefaile, 


1 
| 
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'CAP. AV. 


bat ſhall be Error as to the Form of entring up of 
dements. Where mifſ-ſ1 2 is but Surpluſ- 


1 
5 . Where the word (debita) does not include 
( e Where Damages include Coſts. Where 
no incrementum of Damages by the Court, and 
where the Court may increaſe the Damages, and 
' rhe Form of the Entry ex aſſenſu ſuo per Cur. 
| adjudicata omitted, eat inde fine die, & nil capiat 
per breve. Where it ſhall be in miaſer. quia non 
oſecut. pro falſo clamore. Sammon and Se- 
verance, Nil cap. per billam. Second given de 
increment. Curiz without ſaying in the Record, 
ex requiſitione Quer. or ex aſſenſu partium. The 
uſe of the King's Bench and Common Pleas in 
entring Tudgments pro Miſis & Cuſtagiis. Recu- 
peret pro recuperare debeat. Eat inde fine die, 
Conceſſum pro conſiderat. Sed unica tantum 
fiat Executio omitted. Quod Def. fit quietus. 
Quod Def. remaneat indefens. Ob quod conſi- 


deratum eſt. The not praying of Damages ii 


no Error. Hic in Cur. Prolat. 


| Tod fit in Miſericordia, where it ſhould be 
ud capiatur, and quod capiatur for in 
Mijericordia, theſe were Errors, but now by Act 
of Parliament aliter. 5 

In Information againſt an Ingroſſer upon the 
Statute of 5 Ed. 6. If the Judgment be againſt the 
Ingroſſer quod capiatur, & c. without expreſſing in 
certain, that he ſhall be impriſoned by the time 
limitted by the Statute , ſcilicet per 2 Months; 
vet this is not Error in the judgment, for this is 

he common courſe for ſuch Judgments wl. ere the 
uncertain time is limitted for the M 
| | for 
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tiff, and tax Dama 


and Writs of Errozs; . 
for the word, &c. ſupplies all, Tr. 16. Fac. B. R. 


„ 

u t ven for t inti 12 
— and vi of — 2 Da- 

mages are taxed to 35 L. and upon this Judgment 

is _ Quer. recuperet damna pred. ad 
37 |. per Furatores pred. afſeſſs; yet this Judg- where miſſum- 
ment is not Erroneous, for that the Judgment is ming is but 
perfect by the firſt words, Quod recuperet damma Surpluſage. 
pred. without more, and the mif-ſumming it is but 

in ſurpluſage, H. 3 Car. B. R. Gower and Go- 


; fer. : Is 


In an Action of Debt, the Defendant pleads nil 
debet, and the Jury found pro Quer. and tax Da- 
mages to 12 d. and for Coſts to 12 d. And upon 
this Judgment is given quod Quer. recuperet debitum The vord (de. 
ſuum pred. & debita ſua pradida (in the place bizs) does not 
of damna) this is Etroncous, for the word (debita) include (dam 
does not include damna, M. 11 Car. 1. B. R. ne.) 1 
Morgan and Bayly. | ” 
But in Debt, if Judgment be given for the Plain- 
tiff by default of the Defendant, and the Judg- 
ment is quod recuperet debitum & damna occaſion _ = 
detentionis deb. ad 138. 4 d. ex aſſenſu ſuo 
Cur. de incremento adjudicatam; this is a good ages include 
Judgment, although no mention be made of Coſts ; Cola. 
for Damages include Coſts, MA. 1 1 Car. 1. B. R. 
Pierſe and Brown. . 

On non Aſſumpſit, the Jury found for the Plain - 

and Coſts, and judgment 

upon it is given, 


7 uod ow! rec 75 eee 2 Where no in- 
Cuſtagia Furatores præd. all, 4 & 40 s. de dementen of 
me oil Cur. and faith not whether ir be for Damage by 
Damages or Coſts, yet this is good, for it ſhall be 

intended to be for Coſts, becauſe the Court may 

not increaſe the Damages, Tr.1 1 Car. B. R. Coolay 


— 


per Where Pu. 


; 
ö 
We | 


A Smith: brought Action upon his Caſe againſt 
C. for ſo many Horſhoes and remoxals to his 
Damage 5 I. The Defendant pleads non Aſſumpſit, 
and found pro Quer. and had Judgment in B. but 
the Court encreaſe the Damage. C. brought a 
Writ of Error and alledged for Error, becauſe it 
is not ſaid in the Record that Damages are encrea- 
x ſed ex aſſenſu partium, or ad requiſit ionem que- 
rentis, as it ought. And Judgment was reverſed, 
Palm. 148. Conſiade and Ayre. 
]udgment in Quod ei Deforc. in Wales is quod de- 
mandans teneat tenementa it is Error, it ſhould be 
recuperet, Sid. 139. | GE c 
Error of a Judgment in Debt. Error aſſig ned, 
becauſe the Judgment is Ideo confideratum e ft, 
Quod recuperet 40 8. pro miſis & cuſtagiit omit- 
Ee aſteſu ſus ting theſe words, ex aſſenſu ſuo per Curiam ei 
per Cur. adjy- 4djudicat. it was held to be a material part of the 
dlicat. omitted. Judgment; for being by confeſſion or default, Writ 
This is reme. Of Enquiry of Damages ſhall be awarded, unleſs 
died per Scat. the Party conſents to take ſo much for Damages; 
16 © 37 Car. and for this Cauſe it was reverſed, Cr. Fac. 415, 
T Machin's Cale. 5 09 
Eas inde fine In a Formedon in York : The Judgment was, 
die, e nit That the Defendant eat inde ſine die, whereas it 
iat per tre- ought to be, that the Plaintiff ſhall take nothing 
„by his Writ; for ſuch Judgment ſhall not be given 
but where the King is Plaintiff, againſt whom no 


Judgment ſhall be given, or where the Judgment 


is final, that the Defendant ſhall hold it cours jours, 
Cr. Elix. 101. Marſhall and Hobſon. 
In Treſpaſs, the Plaintiff was Non-ſuited after 
Evidence, and the Judgment is nil capiat per bil- 
lam, which is a Bar, whereas it ought to have been 
only in Miſericordia quia non proſecutus eſt, &c. 
but that was held no Error, for all the Preſi- 
dents in later times are in that manner. 2: The 
Judgment is Quod quer. & plegii ſui fint in miſe 
JJVVVVVVVdVVVTVVW _ 
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FJC 


Judgment. Per Cur. Judgment ſhall be only for 
thoſe which proſecuted ; for when the others are | 


any-Writs of Errozs, 89 


ricordis Quis non proſecut. pro falſe elamore_ſuo, Where it ſhall 


whereas it ought not to be pro falſs clamore ſuo, be in wir e. 


quia nox pro- 


but where it is after Verdict or Judgment upon ſecut pro falls 


Demurrer ; and for this Error Judgment was re- amore ſus. - 


yarſed, Cr. Fac. 21 3. 


An Action of Debt was brought by ſix Execu- Summons and 


tors named in the Writ, and after three of them Severance, | 
being ſummoned and ſevered, the three other be- 
ing in Debt on Bond made ro the Teſtator. The 
Defendant pleads non eſt faitum, nent pro 
Quer, Error was aſſigned, becauſe there is not any 
mention therein of thoſe that ſevered, for theß 
being always Executors ought to be named in the 


named in the Writ and will not joyn, it is reaſon | 
judgment ſhould be only for thoſe that proſecured - 
without naming thoſe that ſevered. Judgment af- ] 
firmed. Cr. Car, 420. Peirce and Parkburſt”s 
Caſe. WHY mp : | a | / b 4 

Error on a Judgment in B. C. for Debt on a N cap. per 
Bond. Judgment was given for the Defendant, am. 
quod quer. nil capiat per breve. Judgment. Error 
aſſigned, becauſe the Action was there brought | 
by an Attorney by Bill of Privilege, and not by | 
Original Writ; and fo the Judgment ought to 
have been nil capiat per billam ; its a manifeſt 
1 ai Cr. Car. 580. Raymond againſt Bur- 
edy. 
In Action of Debt upon ail debet, it is found 
that the Defendant owed 5 J. Debt; and the Jury 
aſſeſs the Damages to 2 d. and the Coſts 2 d. the 
judgment is entred, that the Plaintiff recover de- 
bitum & damna præd. 2 d. and ſpeaks nothing of 
the Coſts, the judgment is Erroneous, although 
damna generally comprehends Coſts as well as Where 4awng 
Damages; for in this Caſe it is limited but 2 : 8— 

: ; an J _ 


{ 
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© go The Law ok Errozs 
4 alnd ſono Judgment for the other 2 d. M. 1 5 Fac. 
£1 B. R. Holmes and Swift. | es . 9 
If a Man recover Debt or Damages 
dict, and Judgment is given of this, and 2 d. de 
 __- Increment. generally, without ſaying in the Re. 
Ex requiſition? — 2 the uſe is - a. von querentis, or ex 
Tuer. aſſenſu partium; this Judgment is Erroneous, P. 

: IF Jae, B. R. Hardy⸗ and Mayben. i a 
So it is, if it be Ideo ad 


petitionem 91 


Increment. 
by place. | 
The uſe in B. In an Action of Debt in Bauco, if Judgment be 
. and in BC. Quod quer. recuperet debitum, and ſo much pro 
- of entring QJamnis occaſione detentionis, although it be not 
| E nec non pro miſis & Cuſtagiis, as the uſe is in B. R. 
 fagii, yet it is good, for ſuch is the uſe in B. R. 22 Face 

555 B. R. Int. Broad and Nurſe. 1 
In an Action on Aſſumpſit, if the Defendant 


cauſe the Petition is not in the right 


. nibil dicit, and the Judgment is entred quod quer. 
Retuperet for Tecuperet damna ſua, ſed quia neſcitur qua, &c. 
recuperore de- A Writ of enquiry is awarded; whereas the uſual 

tear. courſe to enter this is quod quer. recuperare de- 

beat damna, & c. and not in _ ; yet this is 

1 good in B. it being all one in effect, M. 15 Car. 
| B. R. Drury and Young. Eo 

In a Trover and Converſion of Goods ; if the 

| Defendant be Found guilty of part and for part 

Not guilty; but no Judgment is given for thoſe 

Zet inde fine of which he is found Not guilty, ſcilicet quod eat 

F indie ſine die, as it ought to be, this is Erroneous, 

H. 13 Fac. B. R. Wood and Dr. Satcliff. | 

5 In the Entry of the Judgment, if a Man reco- 
| \ Conceſſumeſt ver the word is Ideo conſideratum eft quod quer. 
| \ for conflders-, recuperet, ideo conceſſum eſt is Error; ſo if it be 

„5 ideo conſideratum conceſſ. & adjudicatum eft quod 

„ 6 quer. 


upon a Ver- 


fi derat. eſt 2 quer. recuperet, &'c. & damm de 


nibil dicit, whereby Judgment is to be given by 


__ and(rits of Errow. 9 
Jur. reeuperet ; this is Error. If it be Ideo confide- Otherwiſe, now 
Ts of quod quer. recuperaret, for recuperet, this by the late 
is Erroneous , Tr. 3 Car. 1. B. R. Srrond and fn vide | 
So if it be Ideo confiderat. eſt for conſidera. 
If an Action of Debt be brought againſt two by 
one Original, with ſeveral Precipes upon one Ob- 
ligation, in which they are bound joyntly and ſe- 
yerally, and ſeveral Declarations are made againſt 
them, and ſeveral Judgments given; bur theſe 
words are not put in the Judgment as the uſe is 
ſcilicet unica tantum fiat Execut. Yet the Judg- 5. nice ton. 
ment is not Erroneous, becauſe theſe words are am fat Exe. 
uſed to be entred for the direction of the Clerk, cut, omitted. 
and are only of Form, for tho theſe words are not 
entred; yet he ſhould have but one Execution, 
Tr. 12 Fac. B. R. Banks and Cbamberleyn. 
In Ejectione firma, if the Defendant be found 2 Df 
Guilty for part, and for part Not guilty, and the quzetss, 
Judgment is quod Def. ſit quietus, this is Errone- 
ous, for it ought ro be quod eat inde fine die Tr. 
12 Fac. B. R. Morris and Cadwaleder. 

In Ejectione firme, if upon nos ſum informa- Quad Def. re- 
tus pleaded ; Judgment be given quod Def. rema· maneat inde- 
neat indefenſus, without ſaying againſt the Plain. nan. 

| mn it is good, P. 12 Fac. B. Friget and Mal- 
Icdeo conſiderat. eſt quod Quer. or Def. recuperet. 
it is not good unleſs it be ſaid per Curiam, unleſs 
it be in B. C. M. 14 Car. 1. Elwynand Pryme. 

Ob quod conſider. eſt is as good; as Ides in B. C. gg qued cenſi+ 
in Inferior Court, Ideo confiderat. eſt per Seneſcal. imat. ep. © . 
is good, or Ideo eonſiderat. eſt ad eand. Cur. but 1 
if it faith neither Seneſcal. nor per Cur, it is Er- 9 
ror, Cock and Lewis. „ N 
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In 


92 
ing of Dam- 


prolas. 


| Tho not pray- 


ages is no Er · 
ror, is no Error, for it is but matter of Form; and the 


Te Law of Eros 


| Jn Debt, The' Plaintiff in his Replicor. petit 
judicium ei deb. ſuum, &-c. but no Damages, and 


Judgment pro Quer. the not praying of Damages 


omiſſion of the word (dawne) is aided by the Sta- 
tute of general Demurrers, 1 Sand. 98. 
But Error in Z. had Judgment to recover by con · 


feſſion in Debt, but had no Judgment to recover 


Damages, and for this Cauſe' the Judgment was 


reverſed, Cr. Eliz.15 1. Wigly and Bradſhaw. 


The Defendant confeſſed the Action and Error 
was brought upon that Judgment, becauſe in the 
Declaration it is not ſaid bie in Cur. prolat. Per 
Cur. Notwithſtanding the Action confeſſed this 
might be aſſigned fer Error, Cr. Fac. 32. Dau- 
beny and Baniſter, this altered per Stat. 5 


5 Error. I 
In reſpect of Damages 2e. 


Declaration in Coventry ad damnum 10 J. fur 
Aſſumpſit, and upon now Aſſumpſit pleaded, the 


Jury aſſeſs Damages to 10 l. and Coſts to 13 5s. 4 d. 


Damages and 
Coſts. 


ſo as the Damages and Coſts aſſeſſed by the Jury 
exceed the Damages whereof the Plaintiff counts, 
and Judgment given accordingly, this is not Er- 
ror; tho it was objected, that the Entry is always 
of Damages and Coſts by the name of Damna; 
yet they are diſtin, and tho? the Jury had found 
more Damages than the Plaintiff counts, and Judg- 
ment had been given that it had been Erroneous; 
yet the finding more Coſts than the Damages a- 


mounted to is not Error, for it may be that the 


| coſts of Suit through long dependance exceeded 


the Debt, Cr. Fac. 69. Egles and Vale, g 


* 
* 
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In Treſpaſs: of Battery and Wounding againſt 
two; one Pleads to all except the Wounding, that 
it was in his own Defence, and to the Wounding 
Not guilty ; the other juſtifies, all in his own De- 
fence; and in Iſſue upon thoſe Pleas, the Jury 
found the firſt Guilty of the Wounding, and the 
other Iſſue againſt him alſo, and aſſeſa Damages 
207, and found the Iflue allo againſt the other 
Defendant, and Damages 100 /, and gave entire 


Coſts againſt both; and Judgment was given ac- 


cordingly of the ſeveral Damages againſt them, 


and entire Coſts againſt both. Error aſſigned, be- 


cauſe there ought to have been but one Judgment 
for the Damages, and he ought to have made his 


lection againſt whom he would have taken his = 


udgment, and of that Opinion was the Court, 
that this Action is for one joynt Treſpak, there». 


fore one joynt Damage ought to have been given joynt Treſpaſs 
by the Jury; and tho they ſevered in Plea, yet and joynt Da- 


when they are both Found guilty of one and the _ 


ſame Battery, one Judgment only ought to have 
been given, Cr. Fac. 118. Crane and Hill againſt 


Humer ſt om. 


The Writ of Error ſuppoſed, that the recovery 


in the Action was of 222 J. Damages, whereas, 
in truth the Damages and Coſts aſſeſſed by the 
Jury did amount to fo much; but the Court did 
adjudge to the Plaintiff de Incremento 12 J. fo as 
all the Damages did amount to 232 l. there is no 
recovery of 222 /, only. So the Writ was no 


Warrant to remove the Record, and per Cur. . 


when the Damages are aſſeſſed they are intire, and 


cannot be divided; and the Writ of Error was 
not well brought, Cr. Elix. 92. Albany and Sir 


Ambony Sturlin. : | 

Bradſhaw had Judgment to recover by confeſ- 
lion in Debt, but had no Judgment to recover 
7 | Damages, 
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on in caſe on an n TR 


was, It appeared the Action was brought before 
the Plaintiff had made requeſt, JF. was to pay G. 
x0]. when G. ſhould require him. Where a Con- 


tract is made, and no time expreſſed for the Pay- 


ment of Monies, if the bring his Action 


before he make a Requeſt he ſhall not have Dame 


in the Declaration; the Judgment ought to be qued 


ages. Here the Action was brought before the Re- 
queſt made, and fo no Damage to the Plaintiff ; 
and the Judgment was, that the Plaintiff ſhould 
damna predift. that is the Damages laid 


G. recuperet damna que ſuſtinuit, and the Judg- 
ment was reverſed, Godb. 326. Gleed and with, 
Bendl. fol. 13. 50 | ry 


Error of a Judgment in Palace Court in Trovet, 


That one Tanner ſerved on Writ of Enquiry on 


Precept of the Sheriff, whereas only Stannard 


was returned by Venire fac. and Stannard ſerved 


Error in Inſs- 
rior Court not 
helpt by Je- 
fayler. 


on the Jury in the Iflue, which being in an Infe- 
rior Court is not helpt by any Statute of Feofay- 
les, and Judgment reverſed, 1 Keb. 530. More 
and Hammond. 1 
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CAP. XV. 


e 2 
g of Executions the Exe- 


Eeror in the 
Error in the awar 
cution on 

Error 241 that the Execution was 

8 Teſtatum by 4 former S 

affirmed, but Execution reverſed, 


* 


7 ds bib Error in the Awird of Execution, If cer bs 
the Execution ſhall only be reverſed, not the Error in the 
Judgment. K recovered 400 1 Debe againſt Eg. rg 
ward Owen who died, and upon a Scire fac. into Execution caly 
— 5 


omnium terrarum & Tenementorum in Ballios ſug ſed not the 


gainſt Rebecca; whereupon XK. prayed, 


Surrey, the Sheriff returned Rebecca 


que fucrunt pred. Edward. &. And] 
given, That X. ſhould have Judgment and Exe- 
cution a 
the El . entred on the Roll, ſibi 
berari —— omnium Terrarum — 
rum in Com. Surrey tenend. & c. 1 
and left out (que fuere preditt. Elwtrdi\ And 

for this Judgment was reverſed quaad adjudicati- 


mem Executionis upon the Elegit, and yet the 


Writ of Elegit it ſelf, and the return of it was 
well in that Point; but where the Roll is faulty 


the Writ will not help. It was alſo affigned for 


Error, that ſhe was returned terretent. omnium 


terrarum, without aſſigning of what in certain, 
but that was not aſſigned ne on Hobers 2 


90. 
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| | Ince recovers a 100 J. in B. C. againſt Goodyer Su 
; craft. animarum 6 Fac. and 28 No. the fame Term f to 
. being the laſt day of the Term. The Plaintiff I lar 
prapys Elegit againſt Goodyer to the Sheriff of Lon- re\ 

| don (where the Action was brought) and to the I ag; 

Sheriff of Lantaſfer return creſt. purificationis af- Ce 

| terwards which was granted. After Funce the lies 


g Plaintiff prays Elegit to the Sheriff of Lancaſter, the 
| which as the courts is by Scire fac. is firſt directed me! 
to the Chancellor of the County Palatine, and this I Go: 

Elegit at the end of it appears to be grounded up. l 

ona Teſtamentum firſt made by the Sheriff of Err 
London. That Goodyer had nothing in Lon ds aii 

ubi revera, he never made ſuch return; and upon |} ecui 

this Elegit taken by a Jury before the Sheriff of tur 
TLancaſter, they extend a Leaſe, Ce. which the Deb 
Sheriff delivered to the Plaintiff, Cc. Upon this I ”:s 1 
_... Goodyer brought Error in B. R. and Aſſigns for and 


— * 


Error or that Error in adjudicatione Executionis ( vi.) that no he 
the Execution return was made by the Sheriff of London, nor fi- I whi 
Vas grounded led in B. C. And this was adjudged Error, for gl- Out 
upon a TH. tho? according to the Prayer of the Plaintiff in B. the . 
un Sen. C. he might have taken his Elegir immediately Errc 
mer Ser: into London, and into Lancaſter; yet when he | the « 
waves the benefit of this, and will ground his Ex- I lawr 

| ecution upon a Teſfatum by a former Sheriff of I being 

London which is falſe, this makes Error in the I affirr 

Execution, Tel. 179. Goodyer and Inc. Ei 

Wiſeman had Judgment in Debt in B. C. againſt I again 

Sir Mill. Fiſu, and then after the year without any one © 
= Sͤcire fac. takes out a Capias againſt him and Ar- confe 
1 reſts him, and upon this he brought a Writ of I recap, 
| Judgment af. Error in B. C. and the Judgment was affirmed but MF and ſ 
' firmed, but the Execution reverſed, becauſe there was not a I tors 4 
wn e Scire fac. The difference is; where one is lawfully and ti 
talen in Execution, and after diſcharged by Writ ¶ pearec 


j Divefity, Of Error, and the Judgment after affirmed a new Nepon 
| N Capias levied not againft him, but againſt his WActio 
l 0 e Sureties, | | 


and Writs of Erro ss. 97 
Surties Execution ſhall be awarded if he agree not : | 
to render himſelf; but otherwiſe, where he is not 
lawfully taken in Execution, for the Execution is 
reverſed, and therefore he may be lawfully take 
again; ſo if a Man recover in Debt upon ſimple 
Contract, if after the Judgment is reverſed, Debt 
lies again upon the Contract; yet it lies not during 
the continuance of the Judgment in its force, Pal- 
mer 447. Sir V. Fiſh. againſt Wiſeman in Error, 
Godb. 3 71,..the ſame Caſe, and Latch 192, 193. 
Error of a Judgment and Execution in B. C. 
Error aſſigned was for that Wells recovered. a- 
gainſt Denng a Debt of 400 Marks, and had Ex- 
ecution by Fieri fac. and upon it the Sheriff re- 
turned, that; he had leyied 90 J. parcel of the 
Debt, and had the Money in Court, and that Deu- 
nis the Defendant had no more Goode, unde, C 
and notwithſtanc ing Wgþs ſued a Ca. ſa. of tze 
whole 400 Marks, and an Exigent upon it, ufen 
which Denng was outlawed, and to Reverſe this 
Outlawry and Execution he brought Error. And;Oujawiy and © 
the Court held the Outlawry and Execution were Execution kli- 
Erroneous, for it ought to have made mention of rontous. = 


1244 
* 


the 90 J. which was levied before, and the Out- . . 
lawry and Execution were reyerſed ;- but no Error | 


being aſſigned, or found in the Judgment, that was 
affirmed, Cr. Fi 344. Denis and Wale... 1 
Error brought of a judgment in B. C. of Debt 
againſt three, as Executors of Chamberlain; the 
one of the three appeared upon the Summons and 
confeſſed the Action, and Judgment given quod 
recuperaret debitam againſt the three Executors, 
and ſhall have Execution againſt the three Execu- 
tors de bonis Teſtatoris in their Hands ſi tantum, & c. 


als air eee 


and the Damages de bonis propriis of him who ap- — 
peared, and Miſericordia againſt all. And here- | 
apon a Scire facias iſſued into London where the _ | | 
Action was laid, Er ſi conſtare poterit per Inquiſi- — 1 
| Rn, HB tionem | 2 


58 Che Lam ot Etts 
tionem, that they have waſted the Goods 4uo, 
tum Scire farias to them to anſwer the Debt; and 
upon a Devaſt avi found by the Inquiſition and 
returned, a Scire fac. taken forth, and 2 Nibil. 
returned, Judgment and Execution iſſued againſt 
them, and the Proctor was taken in Execution; 
and a Writ of Error was brought, and Error af- 
ſigned, becauſe the Appearance was upon the 
Summons, and not upon the grand Diſtreſs, and 
therefore out of the Statute of 9 Edw. 3. 2. be 
cauſe it is in Miſericordia 2 three, where 
two of them never appeared, and againſt him 
who appeared, no Miſericordia ought to be, be- 
cauſe he came in upon the day of Summons. And 
per Cur, for theſe Reaſons the Party taken in Ex- 
ecution ſhall be diſcharged, Cr. Car. 564. Pro- 
 @&or againſt Chamberlain and two other: 
Where no Ex- There was once a Writ of Error to remove the 
ecution, tho Record of a Judgment between ſuch and ſuch; 
— whe Record but ſome of the Parties names were leſt our, and 
mord. that Writ not removing the Record they took out 
1 an Execution. But per Cur. Tho' the Record 
was not removed thereby, yet it ſo bound up the 
Cauſe, that they could not take out Execution, 
r He Es DIG TOs 
If Error be brought within the year, of the 
Judgment in the Common Pleas, and the Judgment 
be affirmed in B. R. the Party fhall have a Capras 
altho' the Judgment be affirmed two years after 
the bringing of the Writ of Error; for he ſhall 
take the ſame Execution in the King's Bench as in 
the Common Pleas; and the altering of the Court 
makes no difference in it, and ſo was Garnon's 
Caſe cited in Sir William Fiſh's Caſe, Godb. 37%. 
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eam 


in Adjudicatione Exeentionis ſujet Seire fae. 


Carolus, 8c. dilete  fideli noftro Geoz: 


gio Dond Jeffreps capitalt jultie noſtro 


cozam nobis teneny Aſſign faſutem Cum 
in Statuto in Parltamento Doi Efiza- 
bethe nuper fiegine Ang! apud Welt 23 
die Novembzis Anno Hiegnt lui 27 tent 


edit inter cetera inactitak fnir Authozt⸗ 
tate ejuldem Parliamenti quod ubt aliquod 


judicium ad aliquod (as the Writ is in Dyker's 


Caſe, ulque) ſicut in dico Statuto pleniug 


tontinetur Ac quia in Necoꝛd & Pꝛoteſſu ac 


etiam in redditione judicii loquela que kuit 


in Curia noſtra coꝛam nobis per billam in⸗ 
ter Thomam c. Armig Adminiſtratozem 


bonozum & catallozum qua fuer X. M. in 
medicintis doctozig qut obiit Inteſtat 6 Rice 


Harriſon Erecutozem Teſtamenti Johanfis 
Harriſon Armig nuper dicti Johis Þ. de 
B. in Com H. Armig tam de co quod idem 
Richardus reddat 'pzekaf Adminiſtratozt 
400 9 l. quam 131. 5 s. 84. gue eidem Ad⸗ 


miniſtratozt in eadem Curia noſtra adju- 


dicae fuer pꝛo damnis ſuis que ſuſtim̃ tam 
occaſione detencon 4000 J. pꝛed quam pꝛo 


miſig c Cuſtagiis ſuis per ipſum circa ſe- 


cam [nam in hat parte appoſit unde con⸗ 
victug eff ſicut conſtat nobis de Recozdo 
nec non in Adjudicatiom Exccutionis ejul⸗ 
dem Judicij ſuper bꝛeve noſtrum de Scire 
kaè extra eandem Curiam noſtram emanam 
verſus pꝛedict Richardum ad fectam pꝛelae 
Adminiſtratozis pꝛo eo quod Executio 


Judicit pred reſtabat kaciend ut dicitur 


H * Erroz 


» 


100 1 The Law of Erros 
„ — interveiy manifeſiug ad grave dam⸗ 
num tpſiug Richardi ſicut ex querela ſua 
accepimug qui quidem Erroz nullo modo 
tangit nos aut Jurildictiod Curie noſtre 
de Bane Reg pd aut aliquem defect foꝛm̃ 
in aliquo . bzevi retozm querek bill declarat 
aut in alio placito Pꝛoteſs veredica? aut pꝛe⸗ 
cedentia quibulcunque ut accepimug nog 
igitur volentes Errozem ſi quis fuerit jux⸗ 
ta kozmam Statuti pen cozrigi & partibug 
.  p2ed plenam ck celerem jſtitiam fieri in hat 
parte vobis mandamus quod ſi judicium 
inde reddit ſit ac Adjudicak Executiom̃ ejul⸗ 
dem judic ſuper bꝛeve noſtrum de Scire 
fac adjudicae ſit tam ecozd c Pzocels pꝛe⸗ 
dick, &c. ut in aliis, &c. EO: 


* 


CAP. 
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CAP. XVI. 


Upon what Judgment, and in. what Courts a 
Writ of Error lies. Where a Writ of Error lies 
in the ſame Court, or not, Conuſance of Pleas. 
Upon a faux Judgment in ancient Demeſne., 
Cinque · ports. Error, if a Manor Court held 
Plea of a thing out of their Furiſdiction. Coun- 
ties Palatine, Stanneries, Lancaſter. Error of 

4 Judgment given in Chancery upon a Scire 
fac. King's Bench in Ireland, Stat. 27 El. c. S. 
Lond. Huſtings, and Error lies not in C. B. upon 

Erroneous, Fudgment given in Inferior Court of 
Record, Cheſter. Error may be brought in B. R. in 

Criminal Caſes on Inlictment in London. Er- 
ror in B. R. of an Attainder before the Higb. 
Steward, one of the Parties dies before Fudg- 
ment. Where Fudgment ſhall be reverſed by + 
Error in the ſame Court, and in the ſame Term, 

and when in another Term. No Writ of Error 
lies upon a Furyman's being fined at the Old- 
Baily. Writ. of Error lies not unleſs the Original 
be determined, except in Special Caſes. 


"Udgment given in B. R. a Writ of Error lies Where the 
in the ſame Court, if it be Error in Proceſs, Writ of Error 
or default of Clerks, and they may reverſe it, lies in the 
7 H.6. 29. as Faux Lat. &c. 5 lame Court 
So if a Man comes into the King's Bench the * 
lame Term that the Exigent is returned, and not- 
withſtanding the Court give Judgment againſt 
bim; this may be reverſed by Writ of Error in 
the ſame Court, for this is not the Act of the 
Court, but the Act of the Sheriff or Coroners. 


II 3 8 5 But 
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The Lawok Err 
But if it be Error in Law, the Court of King's 

Bench cannot Reverſe in their own Courts, wide 
Plas , ¶ D ‚ . 


102 


In Judgments in Pleas upon Patents, Pleas of 
Debt, Attachments of Treſpaſs given in the Chan- 
cery, between them in Chancery, and upon Scire 
fac. Sur Recognizance, a Writ of Error lies, 37 H. 
6. 246 Dyer , nes ws ben 
But no Error lies on Judgment on Subpen. in 
Chancery, for as to this it is not a Court of Re- 
| cord, 37 H. 6. 14. b. ; 
Conuſance of A Writ of Error lies upon Judgment given ina 
Fleas PFranchize by vertue of the Conuſance of Pleas, 
2 H. 4. 4. b. 15 55 
No Writ of Error lies upon any Judgment gi- 
ven by the Juſtices of Peace, 4 H. 6. 24. 
Upon a faux If a Man bring a Writ of faux Judgment in B. 
Judgment in ypon a Judgment given in ancient Demeſne, and 
wn wy De. Reverſe the judgment, there a Writ of Error lies 
5 - won Judgmenr there, for this is Matter of Re- 
„end. e 
Error if a Ma: If a Manor Court hold Plea of a thing out of 
nor Court hold their Juriſdiction, and give Judgment in it, tho? 
Plea of a thing this is void being Coram non judice; yet a Writol 
our of their Error lies, and Error may be aſſigned in this; 
—buor by the Writ of Error, he ſhall be reſtored to 
all that he hath loſt; 75 5 05 
A Writ of Error lies upon a Judgment in Banco 
Communi, 4 H. 6. 24. 2 ! 
Cin jue- ports. No Writ of Error lies in B. or B. R. upon 2 
'* * Judgment given in the Cinque ports; but by the 
Cuſtom of the Cinque port., a falſe Judgment 
given there may be reverſed, per Cuſtoden ſi ve 
Gardianum of the Cinque-ports, apud Curian 
Shepway, Dyer 376. C8 


SM 


givin in the Stannery Court of the Dutchy of S-annery 


| Writ of Error, or faux Judgment lies not upon - 


of Novel Hiſſeixin againſt one Moreton, before the 


Judgment given there may be reverſed by Cuſto- 


9 


and unser E £028. | 2463 - 
* Writ of Error lies in B. R. of a Judgment Counties Par 
given in Lancafeer, or in any other County Pala- latine. 
tine, for this is excepted our of their Charters, 
Davies Rep. 62. 19 H 6.12. © 
But no Writ of Error lies upon zudgutent 


Cornwall, but appeal to the Warden or Prince, Court. 
or the Counſel 5 the Prince, and after to the * | 
and in 7 Fac. Per Pleming Chief Fuſtice, A 


Judgment given in the Court of Srannery; and 
the Reaſon is, "Doran: it is but an E 
Court. 

The Archbiſhop of York 0 in Aſſize 


Juſlices of Afize. Upon which judgment, More- 
ton brought a Writ of Error before the Juſtices of 
the Common Pleas : And it was adjudged, That 
a Writ of Error upon the ſaid Judgment did not 
lie in that Court, 1 Leon. 55. 


In what Court Error lies. 


No Writ of Error lies in Banco, or in Banco 
Regis upon a Judgment given inthe Cinque ports, Cinque ports, 
Dyer 376. 

But by the Cuſtom of the Cinque-ports, a falſe 


dem five Gardianum 5 portuum apud Curiam de 
Sheepway. 

A Writ of Error lies in Banco Regis of a Judg- 
ment given in Lancaſter , ſo of any other Coun- ,,, of 4 
ty Palatine, for this is excepted out of their 
Charters, Davies Rep. Com. Pal. 62. 

And for that theſe Counties were derived out of 
the Crown, 19 H.6. 1%. 


d 


. But 
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But if a Judgment be given in the Court of 
Stanneries of the Dutchy of Cornwall; no Writ 


of Error lies on this in Banco or in Banco Regis, 


becauſe it hath not been ſo uſed, but of this there 
may. be an Appeal to the Warden of the Stanne- 
ries, and from him to the Prince, and when there 


is no Prince to the King's Councel » Winch 


4g. 8. 


Of a Judgment A Judgment given in Chancery upon a Scire 
given in Chan- fac. upon a Recognizance was reverſed in B. R. 


cery upon a 
Scire fac. © 


King's Bench 


in Irelaud. 


menced there, Dyer 375. 
| Where the Action was commenced by the Ori- 


yet both Courts are before the King himſelf. 
A Writ of Error lies in B. R. upon a Judgment 
given in the King's Bench in Ireland, Dav. 1. 


County Pal. 62. 


Upon a Judgment given in the Huſtings in Lon. 
don. A Writ of Error lies in St. Martins before 


certain Juſtices, 18 Ed. 3. 8. 


A Writ of Error lies in Parliament upon a Judg- 
ment given in the King's Ber:ch, either in a Writ 


of Error, or upon an Action Originally com- 


ginal Writ of Chancery ; a Writ of Error lies 
not in Scaccario, but by the Statute of 27 Elix. 
c. 8. but only in Parliament, 1 Sand. 346. 
Tho a Writ of Error doth not lie in B. R. upon 
a Judgment given in - London; yet upon a Judg- 


ment given at Newgate, which is upon Commil- 


ſion in their Seffions, Error lies, 2 Leon. 107. 
Error of a Judgment given in the Huſtings be- 


fore the Mayor and Sheriffs, is to be examined 


and corrected by Special Commithoners (which 


uſually are Judges) as in caſe of Waſt, 2 Sand. 


2525 253. | „ ö | 
And the Commiſſioners ought not only to Re- 


verſe the Erroneous Judgment given in the Huſt- 
ings, but ought to give Judgment as the Huſt inge 
Pos. 1 2 85 . , * 8 3 2 "Y > ſhoule 


? 


- > 
—_— 


"and Writs of Errow. 105 
hn have done, 2 Sanders 256. Green and 
Cote. 1 ao | 


Error doth nor lie in the Common Pleas upon an not lie in G. B. 
Erroneous Judgment given in an Inferior Court uon auf Er. 
of Record, Cr. Elix. 26. Roe and Hartly Eitzb. . 
N. B. contra Dyer 270. „ 4 tft Dames 
The Archbiſhop of York recovered in Aſſize of of Record. 
Novel; Diſſeizin againſt Moreton before the Ju- 
ſtices of Alſize, upon which Judgment Moreton 
brought a Writ of Error before the Juſtices of the 
Common Pleas : And it was adjudged, a Writ of 
Error upon the ſaid Judgment did not lie in the 
. faid Court, Dyer 250. N. B. 22 
But it was a doubt how the Record ſhall be re- 
manded to the Juſtices of Aſſize, ſo as the Arch- 
biſhop might have Execution. Anderſon ſues Ex- 
ecution our of the ſaid Record, bur becauſe the 
Record came before us by Writ of Error, it ſhall 
alſo be removed and remanded by Writ, and ſo 
it was, 1 Anderſon 55. The Archbiſhip of Tork 
and Moreton. | of 
Upon Indictment Error lies againſt the King, 
upon a Judgment given for the King in the Coun- 
ty Palatineof Cheſterby Gaudy. In Cheſter there are cheſter. 
many Courts, King's Bench, Common Pleas, Chan- 
cery, Exchequer he conceived Judgment given 
in the Chancery at Chef er cannot be reverſed in 
B. & , òwbt ET | 
Error of a Judgment given in B. R. Upon an 
Indictment in London, againſt one for ſeducing a 
Perſon into an Ill Houſe, and there cheating him 
of 300 J. removed here by a Certiorari, And it 
was objected, That a Writ of Error does not lie Error may be 
here 9 a Judgment given by themſelves, and cited brought in 3. 
Read and Dawſon? Caſe. But the Court affirmed & in Criminal 


bo * „ . 3 ſe . 
their Juriſdiction, That Error may be brought in hoy e 3 | 


this Jon, 


ik was held by all the Juſtices, chat a Writ of Error. b, 


3 . 5 3 7 
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Error in B. K. this Court in caſes Criminal upon Judgments 
5 "par given in the ſame Court, but not in Caſes Civil, 

ers jf it be not Error in Fact triable by a Jury; but 


| 9 in Caſes Criminal, as well of Errors in Law as in 


Fact. And Error lies in B. R. of an Attainder 
before the Lord High Steward, but the Plaintiff in 
the Error ought to Aſſign the Error in Perſon, 
1 Levin 149. CornhilPs Caſe. 150 5 
A Writ of Error lies in B. R. upon a Judgment 
given in the King's Bench in Ireland, 15 Edw. 3. 
Error 7%. 1 e 
A Writ of Error lies in Parliament upon Judg- 
ment given in B. K. in a Writ of Error, or upon 
Action Originally commenced there, Dyer 375. 


Where Judg- If Judgment be given in the King's Bench, a 


ment ſhall be Writ of Error lies in the fame Court, if it be 
reverſed by Error in Proceſs or in default of the Clerks ; but 
SER the jf it be Error in Law, it ſhall not be reverſed in 
ame out. the ſame Court. 3 
And whenin If the Court of King's Bench award an Exigent 
the ſame Term, where they ought to award a Plaries Capias, and 
and when in upon this the Party is Outlawed in Pais; this 
other Term. may be reverſed in the ſame Court, for that its 
| not the Act of the Court, but the Judgment of 
the Coroner, 7 H. 6. 28. b. | | 
If a Capias ad ſatisfaciend. after Judgment be 
awarded in B. R. where no Capias lies in the Ori- 
ginal, and upon this the Party is Outlawed ; he 
may have a Writ of Ercor in another Term, and 
Reverſe it in the ſame Court for the Error in the 
| Proceſs in promulgatione utlagariæ, for that this 
was the Judgment of the Coroners and not of the 
Court, Dyer 197. 
If in Action on the Caſe in B. R. an Award 
is made upon non ſum Informatus quod querens 
damna ſua recuperare debeat, ſed quia neſcitur 


que damna, Cc. A Writ of Enquiry of Damages 


is awarded, but this was never returned, nor an 
final Judgment given; and yet after a Writ of _ 


this Error in the Judgment, for that they may not 


remedy in the Parliament only, Dyer 198. 


Che ſt on and Bunn. 


aſſigned was, That in Aſſumpſit againſt two mean 


ſaid, that this Court cannot Reverſe their own tween the Ver- 


| Where an Infant appeared by an Attorney, where- 


K * — 
* - 
-— 
ry 


Cap. ad Sat. is awarded for 8 /. Damages, and - | * 25 | 
upon this an Exigent and the party Outlawed ; _ W 
no Writ of Error lies in B. R. in other Term for- | — il 


correct their own Errors; but the Party hath his 


If Judgment be given in Action in B. R. and 
there alſo Execution awarded, a Writ of Error 
quod ceram wobis reſidet doth not lie in B. R. in 
Adjudicatione Executionis, for that they may not 
Reverſe their own Errors, M. 12 Fac. 1. B. R. 


If the Defendant in an Action being an Inſant 
appears in B. R. by Attorney, and judgment is 
given againſt him, a Writ of Error lies in the 
ſame Court to Reverſe this Judgment, 5 Fac. B. 
R. Watkin and Griffin. 

Error of a judgment given in B. R. The Error 


between the Verdict and the Judgment one dies, 
and yet Judgment was given per Cur. The Writ nope a2 
of Error was well brought there, though ir was gainſt two be- 


Judgment, except it be for Error in Proceſs, and dick and Judg- 
not for Error in Fact. Yet Gourney's Caſe was ent oue dies. 


as he was to appear by Guardian, and Recovery 
was had, and Error brought in B. R. And for 
this Error in Fact Judgment was reverſed; and ſo 
here, for the death, & c. was by the act of God, 
and for a thing that did not lie in their Cogni- 
zance: And it was clearly agreed, That the 
death of one of the Parties did abate the Writ, 
Cro. Eliz. 105,106. Meggot and Bright, 


In ö 


* 


Parties __ 


108 
One of the 


The Lab of Cite: 21 
In B. R. the Error aſſigned was, . . 
the Parties was dead before the Judgment. It was 
held by all the Judges and Barons, that they had 
Authority to examin ſuch Errors, and if it were 
denied it ſhould be tried by a Jury in the Eacbe- 
quer- chamber; and it was moved that the Party 
being in Execution might be bailed; but it was 
held they had not Authority to do it, it. being 


only and Examinand, Errores. 


CAP. 


NG — r 


CEN E * 
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Error in the Exchequer-chamber. What Action- 
are within the Statute of 27 Eliz. c. 5. or not. 
A Writ of Error lies tho' there be nole Chan- 

cellor nor Treaſurers. Amendment in the Exche- 
quer- chamber bow. The | Statute which gives 
Error in the Exchequer-chamber, gives it not in 
Matters of Form. Scand. Mag, not within the 
Statute. Debt for not ſetting out of Tithes. Tam 
quam. Scire fac. againſt the Bail is not within 
| the Statute: Error of a Fudgment in Reſcous 
not within the Statute. Nor a Scire fac. by Ex- 
ecutor to have Execution of a Debt recovered by 
the Teſtator. What power this Statute gives to 
the Fudges to examine Errors, Error in Fact not 
to be aſſigned in the Exchequer-chamber, _ 
Error in the Exchequer-chamber, the Scire fac. 
Quare Executionem non ought to be brought 
there, and not in B. R. Exchequer-chamber does 
not Award a Scire fac. ad audiendum Errores. 
A Writ of Error given in the Court of Exche- 
quer lies in the Exchequer-chamber,, Stat. 31 
Elz. where Errors in Fatt are aſſignable inthe 
Exchequer-chamber, and how to be tried. 7 755 
ment given in Chancery. Judgment in the 
Exchequer before. whom to be reverſed, Error 
of a Judgment given in the Huſtings. 


N this Statute no Errors lie for Matters of 
Form, Siderf. 253 og nn 
Note, Where a Record is removed out of B. B. 
into the Exchequer-chamber : It is not any Record 
in Court until the Error be determined, and if 
there be any miſtaking by the negligence of the 
Clerk in the Tranſcript, the courſe then is to 15 

or 


and Trits of Exrross. | 
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Debt for nor 


fetting out of 
Tithes. 


um quam. 


for the Clerk in Court, and to amend it in the 
Exc he quer- chamber; but if the principal Record 
in Court be falſe then to amend it, and thereupon 


to alledge Diminution, and upon a Certificate 
thereof, the Tranſcript ſhall alſo be amended if 
aan © SY 6% 1 | 

By the Statute of 27 Eliz. c. 5. A Writ of 
Error is given upon a Judgment given in Actions 


it appear to be the negligence of the Clerk, Cr. 


on the Caſe, Debt, Derinue, Covenant, Account, 
Ejectione firmæ or Treſpaſs, firſt commenced 


there where the King's Majeſty ſhall net be a 
In Ejectment in the Exchequer-chamiber, 1 Rep. 


The Statute which gives Error in the Exchequer- 


ee gives it not in Matters of Form, Siderf. 
An Action on the Caſe upon the Statute of 2 R. 2. 
of Scandalum Magnatum is not within the 


Or Scand.Mog. gtatute, for it is an Action on the Caſe, and more, 
and in far higher 


Degree. But the other Rea- 
ſon there given, becauſe it is brought for the 


King and the Party was not much regarded : For 


ſo are Actions on the Caſe for the King and the 
Party, and Debt for not ſetting out Tithes, yet it 
is a common courſe upon thoſe Actions to have 


Writs of Error in the Exchequer-chamber, Cr. 


Fac, 143. Viſcount Say and Seale againſt Ste- 
Error in an Action tam quam on the Statute of 
13 Car. 2. of Wines lieth not in the Exchequer- 


chamber, 2 Keb. 553. the King and Weeks againſt 
Mumm, becauſe the King is Party; 1 Vent. 49. 


Raym. > tr 


The 
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Mw. 288 


and Writs of Errow. 11 
Tube Gm in the Attorney General and Wa- Wiit of Error 
ring's Caſe, Whether a Writ of Error would Lies, tho, there 
lie, in regard there was neither Treaſurer nor ws Norman 
Chancellor, Hill. Scacc. 165 „ 961 Chancellor. 
By ſome the Writ, lies and is a Swperſedeas, 
for there is no default in the Party. A Writ of 

Error lies in Parliament from the Court of B. R. 

And is 4 Superſedeas, contrary to the Lord Coke's 


Opinion, and there is more Reaſon. for a Superſe- 


deas in this Caſe which was in a Scire fac. upon 


a Recognizance to perform an Order of Court; 


for if a Writ. of Error does not lie here, or it be 

no Superſedeas, but Execution be ſuffered to be 
taken out, and the Money levied and got into the 

King's Coffers, there can be no Reſtitution, as in 

the Caſe. of a Common Perſon, L. Hard. 147. 

Attorney General againſt Haring. | 

A Jury man is fined at the O/d-baity; no Writ No Writ of 
of Error lies, yet he may have a Certiorari to re- Error lies up- 
move the Order by Which it was impoſed, and band beg ar 
may be diſmiſt if the Court think fit, 2 404.219. the Old-bailly, 
S279: 70. 0261616, 207 mot Ont HO ons... 
The firſt Judgment quod computet, is no final | 
Judgment till he hath accounted before Auditors; 
and the Death of any of the Parties before the ſe- 
cond Judgment ſhall abate the Writ, and the 
Plaintiff may be Non - ſuited before the ſecond 


* 


Judgment, and this firſt Judgment doth not le... 


tefmin' the Original. And a Writ of Error lies not 

unleſs in Special Caſe where the Originial is not 

determined, as 8 H. 8. where Exigent was award- | 

ed in an Appeal. A Writ of Error was brought A Writ of Er- 
Maintenant, for he by the Exigent awarded in ror lies not 
caſe of Felony, forfeited all his Goods Mainte- here the Ori- 


ginal is not 


nant; wherefore for as much as he was at preſent determined 


at a loſs and prejudice,” he ſhould have a Writ of unleſß in Spe- 
Error preſently,” Cr. Fat. 356, Metcalf and Wood. cial Cafe, 
e | Error 
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Scire fac. a? Error of a Judgment in a Scire fac. againſt one 


gainſt the Bail. 25 Bail, for one P. was brought returnable before 
the Juſtices and Barons in the Exchequer-chamber 


upon the Statute of 27 Eliz. c. 7. Per Cur. It 


_ ought not to be allowed, for it is not any of 
theſe Actions mentioned in the Statute, nor is he 
any Party who may have Error on the firſt Judg- 
ment, Cr. Fac. 171. Vaugham againſt Juſtice 
Williams. Scire fac. againſt the Bail is not with- 


in the Statute of 27 Elix. albeit it lies into Parlia 


ment. Per Cur. The Bail was diſcharged of this 
Writ, 2 Keb. 25 3. Bull and Porte. 
Error lies in the Exchequer-chamber on Judg- 


ment in Scire fac. againſt the Executor, if it be 


aſſigned tam in redditione judicii againſt the prin- 
cipal as in Adjudicatione Executionis againſt the 
| Bail, 1 Reb. 758, Haward'sCoſe. = 
Error of a Error of a Judgment in Reſcous was not allow- 


Judgment in ed to be within the Stature of 27 Elix. c. 5. tho? 


Lee. tit be in the nature of a "Treſpaſs, Cr. Fac. 171. 
in Vaug ban's Caſe. 0 1-4 40 2g 4 

Aftion on the Quer. If Error upon the Statute of Uſury lies 

Sratute of in the Exchequer - chamber, becauſe no Action 

Vſury. which concerns the King is within that Statute 

and Action of Scand. Mag. is not within the Sta- 

tute. Q. If Debt for Tithes be, Siderf.240. 

Error was brought in the Exchequer-chamber of 

Scire fac, a judgment in a Scire fac. by an Executor to have 

Execution of a Debt recovered by the Teſtator: 

It was noted, The Record is not well removed, 

for no Writ of Error lies there on a Judgment 

given in a Scire fac. for the Statute gives it only 

in ſeven ſeveral Caſes, Cr. Car. 287. Nevil againſt 

South. Let the Court doubted whether this Scire 

fac. being grounded on a Judgment in Action on 

Debt, be not within the Equity of the Statute, 

vide Hob. 72. But by Hales, 1 Mod. Rep. 79. 

A Writ of Error will lie in the Exchequer- 

= „ 


J 


and Writs of Errow; xz 
F thamber of a Judgment in a Scire fac. grounded = 
upon a 9 1 in one of the Actions mentioned 
: in 27 Eliz. c. 8. becauſe it is in effect a piece of 
cone of the Actions therein mentioned. | | 
Though a Writ of Error doth not lie upon a 
- Judgment on a Scire fac. within the Statute of 
27 Elix. which gives Error in the Exchequer- 
- chamber, yet it lies to Reverſe the firſt Judgment 
i with a tam quam (vix.) when the firſt Judgment 
is a Judgment in B. R. Siderf. 320. . | 
F This Statute of 27 Eliz. impowers the Judges What power 
to examine Errors in the Record, and not to try this Stature 
Matters in Fact; the Error aſſigned was in the Fires to the 
| 7 | 2 . g - Judges to e- 
Exc he quer- cbamber of a Judgment in Eſedtiome maine Errors 
” Bl frm. The Error aſſigned was, That the Plaintiff Rb 
was an Infant at the time of the Bill purchaſed, 
and ſued by Attorney where he could not make 
„an Attorney, but ought to have ſued by Guar- 
dan: It is Erroneous, and its Error in Fact, and 


5 was aſſigned for Error in the ſaid Court. But 
the King's Bench would not grant Reſtitution upon 
80 this Judgment to the Defendant, who was put out 


by the firſt Judgment, Cr. Fac. 5. Reve and Long; 
© I} vide 2 Mod. 194. | 
Error in Fact, as for death of the Parties andthe 

e lice, may be aſſigned and examined in the Exche- 
„ I quer-chamber, Hob. 5. 1 5 
af 2 in Fact where the Writ is abſolutely aba- 
ed. But = | : 

Treſpaſs and Judgment againſt the Defendant Error in bad 
now Plaintiff in Error in the Exchequer. cbambes, aſſigned in the 
ind afſigned for the death of one of them betore "*Pequer. | 
judgment. The Defendant in the Error pleads fn gun . 
mllo eſt erratum, which is 4 confeſſion of the Er- 1 
ror in Fact, yet the Court affirmed the Judgment, becauſe th. 
for this Court of the Exchequer-chamber hath cannot try Et: 
nothing to do with Errors in Fact; for the Court of rr in Fact: 
q. N had power to examine Errors in Fact in their 

| | own 
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ovn Judgments before the Statute, and therefore 

the Statute doth not extend to this Caſe , but 

only in Caſes where there was not any remedy 

but in Parliament; whereupon the Plaintiffs brougt 

a Writ of Error coram vobis reſiden. in B. R. and 

Aſſign the ſame Error, and enter it upon the 

fame Roll. And by Hales this Writ lies not here, 

for it ought to be brought upon, and to recite all 

the Proceedings in the Exchequer-chamber , 2 

Levin. 38. In Jones and Anderſon's Caſe, 

2 Keb. 833. Hales Chief Juſtice ſaid of late it 

Scire fac, hath been conſtantly held, That Error on a Seire 

been reſolved not to lie in the Exchequer-chamber; 

but Error on Scire fac. quare Execution. non 

| hath conſtantly been allowed in the Exchequer- 

chamber. But by Twiſden, all is one Scire fac. 

being none of the Cauſes in the Statute, and Exe- 

cution hath been here always granted notwith- 

ſtanding, and in all Fores's time it was denied: 

And by Rainsford, A Writ of Error hath been 

here lately denied ex Motione of Councel to ſet a- 

{ide a ſecond Writ of Error tam in redditione 

judicii quam in adjudication. execution. on Scire 

fac, pleading a Writ of Error of the Judgment. it 

ſelf, which is not abated by the death of the De- 

fendant, & adjornatur to examine. And in Scire 

Fac. againſt Bail, or on a Recognizance, a Writ 

of Error was never allowed in the Exchequer- 
chamber; which all agreed, 2 Keb.$33. 

Upon Error | A Judgment was given in B. R. and before Ex- 

os van the ecution a Writ of Error was brought in the Ex- 

ru the chequer-chamber; and there the Plaintiff brought 

Scire fac, not a Scire fac. ad audiend. Errores : For which 

Quare Execu- the Defendant in B. R. brought a Scire fac. Quart 

 Honem, G c. Executionem habere non debet, and in as much 

ought to be as the Tranſcript of the Record only was 


a . * removed by the Error, and the Record it felf re. 


and not in 8 
B. R. mained 


— 


fac. on Sheriffs return being an original Suit, hath 
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re mained in B. R. he prayed that he might have 
ut Execution. But per Cur. He cannot have Execu- 
ly ᷑rnon, for when Error is brought upon a Judgment 
gt in B. R. tho the Tranſcript only is feat there, and 
nd WI the Record remains in B. R. yet the Hands of the 
Court of B. R. are cloſed, ſo that they cannot 


re, award Execution until it be diſcuſſed there; and 
1 when it is determined there they remit the Tranſcript 


into B. R. and then that Court awards Execution. 
le, The Plaintiff ought to have brought his Scire fac. 
Quare Execution. non into the Exchequer-chamber, 
and to have Non-ſuited the Plaintiff there, and 
then to remit the Tranſcript hither in B. R. which 
©; WM ſhall be Authority to the Court to award Execu- 


00" tion upon the firſt Judgment, Palmer 186. 
wy” Note, The Exchequer-chamber doth not award gxchequer: _ 
fac. a Scire fac. ad audiendum Errores ; but notice is chamber does 
e. I given to the Parties concerned, 1 Ventr. 34. dot award a 
ith- It was reſolved in Wingate and Stanton's Caſe, 2 mae 
ied: W That where a Scire fac. goes againſt the Bail in Sire fac. a- 
deen Court, and 2 nibils are returned; and Judgment gainſt the Bail. 
C2 is had thereupon, no Writ of Error can be brought | 
5 in the Exchequer-chamber, but in the Parliament 


only. And after ſuch a return it cannot be aſſigned 
TY for Error, that there was no Capias awarded 
ak ff principal; but in that Caſe the Bail 
"Vf relievable only by Aud. Quer. but if the 
Sheriff returns a Scire fac. they might plead it, 
er- Ventr. 38. = | 1 
Error was brought of a Judgment in B. R. into Etror in Fact 
the Exchequer chamber, and Error in Fact was aſſigned in tlie 
then aſſigned: And the Court being there of O- pri ng 4 
Yo: 8 : EY | | er, an 
pinion, That Error in Fact could not be aſſigned ,;.. Judginent * 
there, they affirmed the Judgment; upon which the aff-med in the 
Record with the Affirmation was remitted Hither, Exehegucr- 
and a Writ of Error was brought in B. R. coram Pambet. = 
vobis reſident. (as is uſual for Error in Fact) 
Eh Feb 
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Scand. Mag. 
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Per Cur. This Writ is not to be allowed in this 


Caſe, for the Judgment given in this Court being 
affixned in the Exchequer-chamber tranſit in rem 
judicatam there, and its always the courſe in 
Writs of Errors to cite all the Proceedings that 
have been in the Matter, 1 Ventr. 207. In the 
Court of Exchequer. 3 105 
e Error in the Exchequer- chamber of a Judgment 
j0 2 eg given in Ejectione firmæ in B. R. The Plaintiff af- 
be aſſignable. ſigned Error in F act, Viz, Death. It was moved, 
in Exchequer= Whether an Error in Fact be affignable in the 


 chanber, and Exchequer chamber upon the Statute of 29 Elix. 
how to be tried. becauſe the Statute gives only Authority to exa- 


mine Errors in Law. Per Cur. It is well aſſigna- 
ble, for the Statute giving the Writ of Error gives 
that Authority to examine one as well as other; 
and it ſhall be tried by Niſi prius out of the Ex- 
chequer-chamber, Cr. Car. 5 1 3. Anonymus, cited in 
Reve verſus Long. Error in the Exchequer cbam- 
ber in Fact aſſigned and tried by Niſi prius, and 
found, and ſor that Cauſe reverſed, vide ſupra 
contra. | „„ | 
An Action of Scandg. Mag. is out of the Sta- 
tute of 21 Fac. Limitations of Actions, and out 
of the Statute of 27 Elix. of Errors in the Ex- 
chequer-chamber becauſe not mentioned, though it 
be included in the words Actions on the Caſe, 
Cr. Car. 5 35. | | | 
Writ of Error In the Exchequer-chamber before the Lord 
given in the Chancellor, the two Chief Juſtices and the Chict 
Court of Ex- Baron; a Writ of Error was caſt upon a Judg- 
chequer. ment given in the Court of Exchequer. And it 
was agreed, quod propter abſentiam Dom. Theſat 
rarii Anglie, they ought not nor could receive the 
Stat. 31 Eliz, aid Writ, and the Statute of 13 Elix. does not 
: help the Matter, for that extends but to diſconti- 
' nuance, which before the Statute many times 2 
| | ned; 


. > 
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ned, for the not coming of the Chancellor 80 | 


Treaſurer, and not to give Conuſance in a Writ _ 
of Error in the abſence of the Treaſurer 2 Leon. 


e and Webb,'s Caſe. A Judgment was re- 
covered in this Court in an Action on the Caſe ” 
on 2 Bill of Exchange, and a Scire fac. brought 
quare Execution. &c, And a Judgment upon that, 
upon which a Writ of Error was brought in the 
Exchequer-chamber : And the Judgment was af- 
hrmed, after which the Defendant died, and a 
Scire facias ( reciting the Judgment and Affir- ;,;,, ſay 
mance of it in the Exchequer-chamber)was brought 
againſt the Adminiſtrator, and Judgment had upon 
that, and the Adminiſtrator brought Error upon 
the Judgment in the laſt Scire facias. Per Cur. 
This Writ of Error does not lie in the Exchequer- 


chamber, though it hath been reſolved that ſich 


a Writ lies in the Exchequer-chamber (by the Sta- 
tute of 27 Eliz.) upon a Judgment in a Scire fac. 
recovered upon a Judgment in an Action brought 
by Bill in B. R. becauſe it is in Execution of the 
Judgment, and is (as it were) a piece of the firſt 
Action; aliter of a Judgment in a Scire fac. up- 
on a Recognizance or the like. Now this Scire 
fac. is brought upon a Judgment affirmed in the 
Exchequer-chamber, which therefore is priviledged 
from any other Writ of Error to be brought upon 
it there. So that this Writ of Error can be brought 
only upon the Judgment given in the Scire fac. 
and therefore does not lie into the Exchequer- 
chamber, 1 Ventr. 168. b 

By Hales: Of late it hath been held, that Error 


on a Eeire fac. on Sheriffs return being an Origi- 


nal Suit, hath been reſolved not to lie in the 
Exchequer-chamber ; but Error on Scire fac. quare 
Executionem non hath conſlantly been allowed in 

| | I 3 the, 


% 


chamber, 
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the Exebequer- chamber. Per Twiſden all is one, 
Scire fac. being none of the Cauſes in the Statute, 
and Execution hath been always granted here 
notwithſtanding ; and in a Scire fac. againſt Bail, 


or a Recognizance ; a Writ of Error was never 


allowed in Cam. Scacc. 2 Keb. 8 32. Jones and 
Anderſon. ö +] 
A Writ of Error will lie in the Exchequer- 
chamber on a Scire fac. where the original Judg- 
ment is within the Statute, yet not in a Scire fac. 
after Judgment within the Statute, 2 Keb. 849. 
A Judgment of B. R. reverſed in the'Exchequer- 
chamber, they cannot award a Writ of Enquiry of 


Damages in the Exchequer-chamber; but this muſt 
The Power of be done 'by B. R. for they have only power to 
the Exchequer- Affirm or Reverſe 3 but where Judgments are 
given in B. R. for Defendants either in Eject- 


ments or Special Verdicts, and reverſed in the 
Excbequer. chamber, they may award a Judgment 
Quod recuperare debeat , it doth not give new 
Judgment upon the reverſal of the old upon De: 
murręrs, 4. Mod. 126, 127. „ 


— 
4 8 


HOT. 
SB: 


"mo 


| and Writgof Ertozs, 


Chancery Chamber. P. 28 Car. 2. Rot. 943. 


Platita in Camera Scaccar apud Weſt⸗ | 


minſter cozam Fraue Pozth Mit Capitali 
Juſtie Dom Regis de C. Banco & Williel⸗ 
mo Mountag Armiger Capitali Barom̃ de 


Scaccario Domd Regis ac de gradu de la 
Coif necnon Pugone Windham Mik c Ro- 


bert Atkins Mil Balnei duobus alits Ju- 


ſte Dow Regis de Communt Banco ac 
etiam Tim Littleton Mil & Edwardo 


Thurland Mil duobus aliis Baronibus 


de Scaccario Dom Regis pꝛedict ac de 
gradu de la Coif die Sabbati lexto die 


Maii Anno Negni Domd Caroli Secundi 
Det Gzatia, &c. viceſimo octavo. 
Dominus Her mandavit dilecto & fideli 


ſuo Math Hale Mil Capitali Juſtic Dom 
Regis ad placita in Curia ipſius Dom 


Regis cozam ipſo Rege tenend aſſignat bzc- 


5 | 
5 
'- 119 


be ſuum clauſum in hec, verba. Carolus ruhe writ 4 


lecundug dei, &c. dilecto 74 fidek noſtro Ma⸗ Error. 


theo Hale Mik Capitali Juſtiè noſtro ad 
plita cozam nobis tenend aſſignat lalutem. 
Cum in Statuto in Parliamento Dom 
Elizab nuper Regine Anglie apud Meſtm̃ 


viceſimo tertio die Novend Anno Regni ſui Recical of the 
27 tenk edit inter cetera inactitat kuit statue 27 K, 


authozitate ejuldem Parliamenti quod ubt 
aliquod judicium ad aliquod tempus ex. 


tunc poſtea reddie fozet in Cue de B. Hie- 
gig in aliqua lecta aut atone debit? deten- 
tionis convenconts computi acttonts ſuper 
taſum Ejectione firme aut tranſgreſs pꝛi⸗ 
mum inchoat aut pꝛimum ibidem inchoans 
pꝛeterea tantum ubi nos kozemus pars 


555 quert 
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- Quer aut Defend contra quam aliquod tale 


judicium reddit fozet ad ſuam Electionem 
pꝛolequi potelk extra Cut Cancellar fpeciat 
b:eve de Erroze dozſam̃ in dicta Cur Cancel 
Capitali Juſtic dite Curie de. B. N. pꝛo 
tempoze exiſtem dirigend mandans illi cau⸗ 
fare dictum recozdum ac omnia concernei) 
dictid judictum trankerri toꝛam Juſtic de C. 
B. E Baronibus de Scaccar io in came⸗ 
7 Scaccarii pꝛedict ibidem examinand p 
dictos Juſtic de C. B. & Barones pꝛedice 


Qui quidem Jultie de B. C. & tales Ba- 


rones de Scattario qui ſunt de gradu de 
la Coif aut 6 illozum ad minus virtute e⸗ 
juldem actug ſuperinde plenam poteſtatem 
E authozitatem habebuut examin omnes 
tales Errozes quales aſſignat aut inventi 
fuer in aut ſuper aliquod tale judicium & 
ſuperinde reverſare aut affirmare dictum 


judicium pꝛout lex requireret pꝛeterquam 


P20 errozibus aſſigid aut inveniend pꝛo aut 
concernefd juriſdictionem pꝛedice Eurie no: 
fire de B. N. aut pꝛo aliquo defectu foꝛm̃ 
in aliquo bzevi retozid Querela billa De⸗ 


claratioi) aut in al io placito pꝛoteſſu veredi⸗ 


co aut pꝛotedentia quibuſcunque. Et quod 
poſtquam dictum judicium affirmat aut 
reverſum kuit dictum recoꝛdum ac omnia 
illud concerneid in dicam Cur de B. N. 
removennd c reducend erunt ut talis pꝛo⸗ 
teſſug ſuperinde fiat tam pꝛo Executione 
quam aliter pꝛout pertinebit ficut in dicto 
Statuto plenius continetur. Et quia in 


Necoꝛdo F p2oceſfu a etiam in redditione 


Judictt leguele que fuit in Cur noſira co⸗ 
ram nobis per billam inter B. A. Armig 
nuper Die Com Co2nub & L, D. de W. in 
Cord Cumb alias dia um Leonard ä 


and Writs of Erro2s, 121 
de W. in Cord p2edice de debito duarum 
mille libꝛarum quod idem B. a pzefae I. 
rxigit ut dicitur Erro2 intervenit mani- 
feſtus ad grave damnum ipſus L. ſicut, 
ex querela ſua accepimus qui quidem Cr⸗ 
roꝛ nullo modo tangit nos aut Jurildict- 
onem p2edice Cue noſtre de B. N. pzedice 
aut aliquem deſectum fo2me in aliquo bzevi 
retoꝛmd querela billa Declaratiow aut in 
alio pzoceſ# veredice aut pꝛotedentia quibuſ- 
cunque ut actepimus nos igitur volentes 
erroꝛem pꝛedict i quis fuit juxta foꝛmam 
Statuti pꝛedicr cozrig c partibus pze- 
dick plenam & celerem Juſtitiam fiert in 
hac parte vobis mandamus quod ſſi 
judicium inde redditum ſit tune Recoꝛd 
t Pꝛecels tum omnibus ea tangem cozam 
dictis Juſticiariis de Com B. & Baront- 
bus de Scaccario in cameram Scaccarit 
noſtri pꝛedick die Sabbati videlicet lexto 

die Maii pzox? futur Venire kae ut dice 
Auſti & Baron viſig & examinatis He- 
toꝛdo & Pꝛoteſſu pꝛedict ulterius in hac 
parte fieri kae quod de Jure & ſecundum 
foꝛmam Statuti pꝛedict᷑ fuerit faciew Teſte 
meiplo apud Weſtid 24 die Apzil Anno 
Regni noſtri 28. | 


Plumpton. | 


Neco2d r Pooceſs p2edice cum omnibus 
ea tangem̃ de quibus in bꝛevi pꝛedict fir 
ment ſequitur in hat verba. 

JIlacita coꝛam Dow Rege apud Meſtm The Recora 
de Termino Sanct Trinitatis Anno Regni and Procedings 
Dom Caroli Secundi nunt Hegis Auglie in B. K. 

27 Kot (and fo recite the Record verbatim) me- 


— 
8 moꝛand quod alias (cilicet and fo recite the 
4 > | whole 


OY 
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whole Record in B. R. to be a Tranſcript in the 
Exchequer, Debt on Bail Bond, 23 H. 6. c. 10. 
11 Pleaded the Proceſs, the Bail Bond for favour. 
Cf The Plaintiff Demurs generally. The Defendant 
4.88 joyns in Demurrer. And Judgment pro Quer. in 
FT: | . | 
K Plita in Camera Scaccari apud Meſtm̃ 
toꝛam Franciſco Nozth Mik Capitalt Ju- - 
tic Dowd Regis de Communt Banco ac 
Willielmo Mountague Armig Capitali 
Barom̃ de Scactario Domd Regis de gradu 
de la Coif necnon Pugone ({Iindham milie 
Noberto Atkins Mit Balnei ck Willtelmo 
Scrogs Mil tribus aliis Juſtie diai Dom 
Negis de Banco Communi ac etiam Ti⸗ 
moth Littleton Mil Edwardo Thurland 
Mil & Vere Bertie Armig tribus altis — 
Baronibus de Staccario Dom de gradu 
de la Coif die Sabbati viceſimo quinto die 
Novemb2is Anno Regni Dom Cat 2. 
&c. viceſimo octavo. Ad quem diem ve 
hic in Cur in pꝛed Camera Scaccart pꝛed 
Leonardus Dpkes de Warthok in Com 
Cumb Armig per T. J. Attoznar ſuum. 
Et die quod in Reco2do & Pꝛoteſſu ac etid 
in redditione judicii p2edice manitkeſte eſt 
aſſigned. Er atum in Hoc videlicet quod ubi per Re 
coꝛd p2edice apparet quod narratio p2edice 
ac materia in eadem content minus fuffi-. 
tiens in lege exiſtunt ſicque Jud pzedick in 
fozma pꝛedict reddie & tot pꝛocels ſuper⸗ 
rinde totalik vacua & erronea in Lege ex⸗ 
iſtunt. Erro2 eſt etiam in hot quod ubi per 
veredier p2edice apparet quod judicium pꝛe⸗ 
dice in koꝛma p2edicta reddit reddie fuit p 
ptae Bernard . Armig verlus pꝛedice 
Leonard Dykes tamen per Legem terre | 
hujus Hegni Anglie judicium illud | 
| e; 


— 
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debuiſſet pꝛo pꝛekato Leonars D. verſus Lu 
pzefar Bernard K. Adeo in eo manifeſja 

eſt erratum. Et pet bzeve Dom Regis vi- 


cecomie Cumbe dirigen ad pꝛemuniend pꝛe- 


far Bernardum K. eſſendi hic auditur Re⸗ 

coꝛd & Pꝛoteſs p2edice, Et ei conceditur Ec. 

Ideo pꝛecept eſt vicectomie quod per pꝛo⸗ 
bog, & c. Scire fae pꝛefar Bernardo quod S0 ;..; 
ſit hic die Sabbati pzor* futur auditur Rae 


toꝛd r Pꝛoteſſus pzed ſi, &c. Et ulteriug, 


Kc. idem dies datus eſt pzefae Leonardo 
hie Sc- 3 8 


Error directed to Chief Juſtice of the Iſſe of E. 


Dor Ker mandavit dileco E fideli ſus 


Salathiel Lovell Mir Capital Juſtie ſuo 


ad plita infra Jnſulam Eliefd in Com Can-, ws 


in hec verba tl. Gulielmusg tertiug Det 
Gzatta Anglie Scotie Frane & Yib Rer 


Pidei Defenlo2, &c. dilicr & fideli (uo Sa⸗ 


lathiel Tovel Mit Capitali Juſtic noſtro ad 
plika infra Inſulam Elien in Eantabr te- 


nend aſſignat lalutem Quia in Hecozdo & 


P2oceſiu ac etiam in redditione Judicii lo⸗ 
quele que fuerit in Curia nofira cozam vo⸗ 
big ſine bꝛevi noſtro inter Robertum Bat- 
fon Ju, & W. P. nuper de W. infra infu- 
[nam Elie in Com pzedcick Agricolam 


T. E. nuper de W. infra infulam Eliem in 


p2edick comir Agricolam, 8c. (divers more) 
de bonis & catallis ipſius Roberti Batſon 
cape & injuſte detene ut dicitur Er- 
r02 intervenit manifeſt? ad grave damnum 
ipſius Koberti Batſon ſitut ex querck ſua 
acceptmus nos Errozem ſi quis {uit —— 

Sg i | debito 
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Writ to re- debito tozrigi & partibus pꝛedirt᷑ plenam & 
more to Re. telerem juſticiam fiert volentes in hat parte 
_ vobis mandamus quod ſi judicium inde 

redditum fit tum Hecoz5 c Pꝛoceſs pꝛedict 

tum omnibus ea tangentibus nobis ſub ſi- 
gillo veſtro diſtinet & aperte mittatis. Et 
hoe bꝛeve Ata quod ea habeamug a die 
Sance Martini in quindetim dies ubicun- 
que tunc fuerimus in Anglia ut inſpece 
Netoꝛd & Pꝛoceſſu pꝛedict ulterius inde þ 
Erroze ills cozrigendo Fieri fac quod de 
Jure & ſecundum conluetus Begni noſtri 
Angl fuerit faciend. Teſte Thoma Archie: 
piſcopo Cantuar & ceteris Cuſtod & Juſti⸗ 
ciariis Aegni apud Weſtm̃ decimo quarto 
die Oxtobzis Anno Kegni noſtri nono. 


Nex. 1 


Keſpons Salathiel Lovell Mil Capitalis 
Juſtié infra nominat & Keco2d & Pꝛocelſs 
loquele unde interius infra fic mentio cum 

omnibus ea tangentibus cozam Dom Hege 
ubtcunque, &c. ad diem infra contene mitto 
in quodam Hecozdo huic bꝛevi annex? p20- 
ut interius mihi pzecipitur, 8 


S. Lovell C. J. E. | 


Infola Flien, Mlatita in Curia de Kecozdo Dom̃ — 
in Com. Can- de generak Seſſiom plitoꝛum tent apud Wil 
ab. bitch die artis 22 die Septembzis Anno 

Kegnt Domd noſtri Willielmi tertii Dei 

G2ac Angl Scotie Fram & Pib Reg Fid 
Dekenſot, &c. octavo fecund conſuetud Cut 
pꝛedict a tempoꝛe cujug contrarit memoꝛia 
» hominum 
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hominum non exiſtit infra inſulam pꝛediet 


uſitae E appꝛobat cozam Dalathiel Lovell 
Mil Capitali Aud didi Dom Aegis ad 
placita infra <Jnſulam Eliew pzedicr te- 
nend Aſſignat, &c. | 


Ad hanc Curiam venit Kobertug Batſon 
juid in pꝛopꝛia perſona ſua & queritur ver- 
ſus TH. B. nuper de, &c. (& fic de ceteris) 


de platito quare ceper diverſa bona & catal⸗ 
la tpſing Koberr Batkon & ea injuſte deti⸗ 


nuet contra vad & pleg. &c. Et invem plegg 


de pꝛolequendo [ciltcer Johetd Doe & Rice 
Noe, Et ad iſtam eandCuriam per -Peoceſs 
et inde fieri ſetundum confuetud-Cur pers 


ac ei conceditur, &c. Et ſuper hot ſecundid 
confuee Curie pꝛedict pꝛeceptum eſt Thom 


Edward Armig' ballivo pzedice Inlule 
pꝛedice & miniſtro Cur pꝛedict quod ſum⸗ 
mom per bonos ſummonitozes NM. . T. C. 
&c. quod ſint in Curia hic ad hozam undeci⸗ 
mam ante merediem ejuſdem die agud Wil⸗ 
bitch pzedice hic inkra Cur predict ad re⸗ 
ſpond pꝛekat Nobert Batſon de pfacito pꝛe⸗ 
dice eadem hoea dar eſt pꝛefat Nobert Bat- 


ſon hic, &c. Et [nper hoc ad candem Cur. 


benit pꝛedice N. B. & poi) loc luo Nobert 


Clarke Attoznat ſuum verlng pꝛefar W. P. 


T. C. &c. de placito pꝛedicco Ad quam qui⸗ 
dem hoꝛam ve tam pꝛedict TU, P. 8c. in 
pꝛopꝛiis perfonis quam pzedice R. B. per 


wary Ballivus Jnlule ptedice & mmiſter 
Cue pꝛedict retoꝛnavit hic in Cur quod iple 
lummd per bonos ſommonitozes pꝛedict A. 
P. &c. eſſend hic in Cur ad hoꝛam p2edice 


ad reſpony pꝛekacto R. B. de plito pꝛedict. 
Et luper hoc pꝛedick W. P. &c. ſetundum 
tonſuetus pᷣdicr in Curia pꝛedict hic po) log 


ſuig 


Atto ſuum pꝛed Et pꝛefat Thom Ed⸗ 
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ſuis M. B. Attoz') ſuum verſus pꝛefat B. 
B. de placito pzedice Et ſuper. inde poſiea 


ad iſtam eandem Curiam pzedice K. B. 


queritur verſus TU. P. 8c. (with place and 
Additions) de placito quar ceper averia bona 
a catalla ipſius Robert B. & ea injuſte de- 
tinuer contra va c pleg', &c. Et unde idem 
K. B. per Nobert Clark Attoznat ſuum 


pꝛedict queritur quod pꝛedice W. P. &c. 
11 T8 die Julii Anno Kegnt, &c. 8 apud W. 
P dick in quod) loco vocae (the Bulls graſs) hic 

| . nfra Furildie hujus Curie cepere averia 


bona & catalk ipſiug Robert B. videlicet, xc. 


ad requiſitionem luam pꝛo miſis & cuſtag 


Et ea detinuer contra van & pleg' quouſque, 
&c. unde die quod deterioze eſt & damnum 
her ad valenciam 20 l. Et inde pꝛodue ſe⸗ 


Tam. 


Del. J. S. in jure ſuo pꝛopꝛio bene ad- 


vocat, &c. E W. P. &c. ut ballivi pꝛedict 


J. S. bene cognolcit, &c. and ſer forth in the 


Avowry a Special Cuſtom, that the major part of 


the Freeholders and Copyholders had uſed to grant 
the Graſs, &. Defendants maintain the Cuſtom, 
and took Iſſue upon it, and it was tried by a Jury, 
and the Verdict finds the Cuſtom in the Avowry 


and Aſſeſs Damages to 1 d. ultra miſas & p20 


miſts E cuſtagiis 40 s. Adeo conſiderae eſt 
per Curiam quod Robert Batſon & plegit 


Cut de, &c. p falſo clamoze ſint in mda, &c. # 


2edice WB. P. &c. eant inde ſine die, &c. 
Et quod habeant reto21) averiozum bonoz2id 


_ Ecarallo2um pꝛedict, c. Et malie, cc. con- 


ſiderat eſt etiam per iſtam eandem Curiam 
hic quod pꝛedict W. P. &c. retuperent ver- 
fus pꝛekat᷑ i. Batlon damna fua pꝛediet per 
Juratozes pꝛedict in fo2ma pꝛedict᷑ aſſels 
E 4s. net non 15 libꝛas eiſdem M. P. Cc. 


ſig - 
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ſuis p2edict per Cur hic de increment ad: 
judicae que quidem damna in toto 
X 17 l. 18. Et p2edice A. B. in mda. 


Poſtea ſcilicet die Lum pꝛoxꝰ poſt octabag General Enor 
Sanct Hillarii extunc pꝛoxꝰ lequen cozam aſſigned. 


Dom Rege apud Weltnd venit pzedice Ko- 
bertus Batlon per C. S. Attozid ſuum Et 
dicit quod in Necoꝛdo E Pꝛoteſſu pꝛedict᷑ ac 
ettam in redditione Judictt p2edict mani⸗ 
feſte eſt erratum in hoc videlicet quod judi- 
tium pꝛedict in fozma pzedick reddit reddie 
fuit pꝛo pꝛedick W. H. &c. verfus ipſos 
Joher) Nobert Batlon ubi per Legem tere 
hujus Regni Anglie Juditie illum reds 

debuiſſet pꝛo p2edice Koberto B. verſug ip- 
ſos M. P. &c. Jdeo in eo manifeſt' eſt er- 
ratum Et pet quod ipſe Robert Batlon ad 
omnia que ipſe occaſione Judicii pꝛedict 


anmiſit reſtituatur.. 


Et quod pꝛedick W. P. &c. ad error il⸗ 
log rejungant. * | 

Et petit ſilie quod Cur dicti Dord Regis 
nunc hic p2ocedat ad Eraminationem tam 


Aecozd & Pꝛoceſſus pꝛedict quia materi- Non eſt Er- 
arum pzedick ſuperius pꝛo Erroze Aſſig rarum plead-* 


luper quo pꝛedict TU. P. &c. gratis hic in 
Curia per E. S. Atto27) luum ſtatim ven 
Et hic audit error pꝛedict dicunt quod nec 
in Recoꝛꝭ ck P2oceſs nec in redditione Ju- 


dicit pꝛedict in ullo eſt erratum. Et pee ſi⸗ 


militer quod Curia dici Dom̃ Negis nunc 
hit pꝛocedat ad examinand tam Kecoꝛd & 
4 p:edice quam materiam pꝛedice 
uperius per Errores ilk Aſſignat᷑. Et quod 
Judicium p2edick in omnibus affirmetur 
Curia adviſar vult, vid. Potter and Northey's 
Caſe, P. 2 1 Car. 2. B. R. Rot, 175. Tr. 26 Car. 
Ridly and Punt's Caſe, | 5 | 

| Cambell 
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Cambell againſt Maſters. ” 


Error in E. R. Placita in Camera Scaccarii apud Welt 
p cozam Thom Jones Mik Capitali Juſtie 
ecord. & Er- de Banco & Willielmo Mountague (and be- 


fore the Judges of the Common Pleas, Barons of 


the Exchequer) die Martis ſeptimo die Julii 


Anno Kegni Dow Jacobi lecundi, &c, 
pꝛimo. 


Dom Ker mandavit dileco & fideli ſuo 


Geozgio Dowd Jeffreps Capitali Juſtictar 
digi Don Kegis ad placita in Curia ip⸗ 
ius Dowd Regis cozam ipſo Rege tenen 
Aſſignak bꝛeve ſuum clauſum in hec verba 
put in Dy ke's Caſe. 


Hieco2d ct Pꝛoceſſus pꝛedict᷑ cum omnibũ 


ea tangem̃ de quibus in bzevi fit mentio 
ſequitur in hec verba. | | 
Placita coꝛam Dom Rege apud Teſt 
de Termino Paſch Anno Kegni Dom Ja⸗ 


2 ſetundi nunc Aegis Anglie pꝛimo Hof; 
5040. : „ 
Mid l. Memozand quod die Mercurit 


pzor* poſt quindeid Palch iſto eodem Ter- 
mino cozam Dom Hege apud TUeſtid venit 


Dozothea Maſter Did & Humkridus Har- 
ding Erecutozes Teſtamenti & ultime vo⸗ 


luntatis Edwar Maſters defunct and declare 
in againſt Archiball Cambell, upon Mutuaſſet 


of 1730 l. & Indebt. Aſſumpſit, for ſo much 


more lent by their Teſtator. 7 5 

Et modo ad hunc di© lcilicet diem Lum 
pꝛox poſiꝰ craſt aſtentiom̃ Dom iſto eodem 
Termino ulque quem diem p2ed Archibal- 


dus Cambell habuit Licentiam ad billam 


pꝛedick interloquendi c tunc ad reſpond, &c. 
37d | co2am 
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tam Dorf Rege apud Weſtrd ved p2et Nun dici, 


Dozothea & Pumfridug per Attozm ſuum 
pꝛedick. Et pꝛedice Archibald ad eundem 
diem licet lolemnit exact. non venit nec alt- 
quid dicit in barran ſive pzecluſioid Actionis 
pꝛedictoꝛum Doꝛoth & 
dem Dozothea c Humkrid rema | 
ſus pzefat Archibald indefens, &c. ob quod 
pꝛedicci Pozothea x Archibald damna fua 


verſus p2edice Archibaldum occaſione P2e-prexe de tuqui« 
miſs recuperare debeant led quia cur Don ic. 


Aegis nunc hic incognie exiſtit que damna 
pꝛedick Dozothea & Humfrid occaſione p2e- 
miſs pꝛedict᷑ ſluſtinuet᷑ pꝛecept᷑ eſt vicecomie 
uod per Sacram duodecim pꝛobozum X 
egalium hominum de balliva ſua dili⸗ 
genk inguif que damna p2ediee Doꝛothea 
# Humfridus tam occaſione pꝛemiſs pꝛe⸗ 
dice quam p20 miſig & Cuſtag luig 


per ipſos circa ſectam ſuam in hac parte 


appoſie ſuſtinnere. Et inquiſitionem quam 
inde ceperit dicto Dom Regi apud Weſtid 
die Lum pꝛox' poſt quind Trinitatis lab ſi⸗ 
gillo, &c. & ſigillis, &c. mittat una. cum 


bzebt dictt Dom Negis ſibi inde direct idem 


dies datus eſt pzefar Dozothee & Yumfris, 
ibid, Kc. Ad quem diem coꝛam Dom̃ Rege 
apud Meſtmim bend pzedice Dozothea E. 


humtrid per Attoꝛm ſuum p2ed. Et Vie. 


nidelicet Willus Goltlpn Mik c Petrus 
Vandeput Mil reto2id quandam Inquiſiti⸗ 
em toꝛd eo apud le Court-houſe in Welt, 
in Cond P2edick 12 die Junii Anno Negnk 
dit i Dom Regis nune pꝛimo per Satram 
buedecim, &c. capt per quam compertum 
ſriſtit quod quoad pꝛimam pze3 pzomfſioid 
N = nar ET | _ * 
nat predict Dozothea & Hum tim 

| * ff wvaninif 


umkrid Per quod 
id inde ver⸗ 


—— 
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qusoad ſecundam pzomiſſioid & aſſump⸗ 


hac parte ad 1735 l. & pꝛo miſis c. cuſtag 


rundem fibi adjudicaid, &c. Adeo nullo 


The Law of Erro2s 
damna occaſione non perkozmationis ejuf. | , 
dem priomiſs & aſfumptiom ultra Wis f 
ct Cuſtagia ſua ad duos denariog. Et 


tiofd in narratione p2edice ſuperius fimi- ; 
liter lpecificae per eandem inquiſitionem | 
ſimiliter compere exiſtem quod pzedice, Do⸗ q 


rothea ck Yumtridug ſuſtinuer damna oc: 5 


caſione non perfo2zmationis ejuſdem ſecuny 
pzomiſs & aſſumptioid ultra miſas & cu y 
ſtag ſua per tplog circa ſectam ſuam in n 


illis ad 20s. Et luper hoc p;edicta Dozo: 
thea & Humkridus gratis hic in Cur re- 
mitt pzekae Archibaldo pzedice 2 denarios K;; 
p20 damnis que p2edice Dozothea & Yum re 
kridus ut pzefertur ſuſtiw) occaſione non 4 
perkoꝛmationis ejuldem pzime pꝛamiſſionis e 
c aſſumptionis in narratiom pzedicta ſpe- ge 
tificak Jdeo idem Archibaldus de eiſdem n 
2 denariis de damnis illis fit qutetus Et Up; 


pdict Doꝛoth cx Humtrid pet Judic 6lus pfat by 


Archibaldid de reſis damnozum pzedice una to: 
tum pꝛedice 20 s. pꝛo miſis & cuſtag' ſuis II 


p2edice per iplos circa ſeckam ſuam in die 


hat parte appoſit per inquiſitionem pꝛedite qu 
in kozma pz:edice compert & intratio eo- Im 


reſpectu habito ad illos 2 denarios de dam⸗ 
nis p2edice per p2cdice Dozotheam & Hum⸗ 
fri fic ut pꝛekertur fuperins remiſs ſed 
tidem duo denarii de damnis p2edice to- 
taliter deduce & defalcae confideratum ell 
quod p2edice Doꝛothea & Yumtfridug recu- 
perent verſus pzcfae Archibald damna ſua 
pzedict ad 1736. per inquiſitionem pzedice 
in fozma p edice compert que pꝛedict — 


and Writs of Errow. 131 
C I cothea & Dumfris ſuſtim occaſſone non per- 
3 W fo:mationis pzedice fecuns pzomiſſion & 
Et MN aſumptiofd in Narratioi) pꝛedice ſpe E 
V- W piedice 20 s. pꝛo miſig & cuſtagiis iplozum 
u- Dozothee & Humkrid per ipſos circa ſeccam 
m uam in hac parte appoſie per eandem in⸗ 
6. guiſtionem in fozma pꝛedict ſimiliter com⸗ 
dr: W pere nec non 4 libzag eiſdem Oozothee c 
nd F humkrid pꝛo mis ck Cuſtag' luis pꝛedict 
u- per Cur diai Dom Regis nunc hit ad re- 
in I quiſitionem uam de incremento adjudicar 
g cue quidem damna in toto fe atting' ad 
20: 1741. 1. Et pzedice Archibald in mda. 
re- WF Poſtea lcilicet die Luid p2or* poſt Octas 
08 bis Ski Millarti iſto eodem Termino co⸗ 
m⸗ Fram Dom Nege apud TUcſitm verd pzedia® 
on BF Archibaldus per Joh ). Attozmae ſuum. 
ins et dicit quod in Kecozd E pꝛoceſtu pꝛeditk 
be Hat etiam in redditione judictt pꝛediet ma- 
em BW nifeſte eſt erratum Ampzimis bidelicet in 
Et hoc quod luperius conſtat de Reco:d p2edice Free afſigned 
kat brevis de inquired de damnis luper Ne for the in. 
ina tod pꝛedict adjudicae kuit reto2nabik die 2 e. 
ts Lum pꝛox poſt quidend Ste Trinie in pꝛe⸗ Wit ef uu. 
m dito Termino Ste Trinitatis ubi reveraq;,,, 
Ne I guindend Ste Trinitatis in eodem Tcr- 
eo- mino Ste Trinitatis extitit die Lum c 
mo Nino codem Termino in dicta Cue ck cozam 
an wilo ciege nullug fuit talis dies retoꝛm 
im Wlcilicet die Lune p2ox* poſt quindew Ste 
Trinitatis quo bꝛeve p2edice fact fuit retoꝛi 
ut pzefertur. Et fic loquela p2edice tota⸗ 
liter dilcontinuat fuit ante Judicium lu⸗ 
perius inde reddie Jdeog in eo manikeſto 
ttt Erratum. Erratum eſt etiam in hoc 
delicet quod judicium pꝛedick in fo2ma 
p2edice reddie reddir fuit pꝛo pꝛediek Do⸗ 
K 2 rothea 
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the Juſtices, it ſhall not be redreſſed but by Parlis 
ment by the Common Law. 3 


and Barons of the Exchequer, or fix of them, 


judgment gi- 


ven in Chan- 


cry; 


2 illum reddi debuiſſet p2o pze⸗ 
a 


paſs on the Caſe. 
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rothea & Pumfris- verſus pꝛefat Archibald 
ubi per Legem terre hujus Regni Anglie 


f Archibaldo verſus pꝛekat᷑ Dozothed # 


*  Humfrid, Ideo in eo manifeſte eſt Er: 
5 ratum. : : : 


| Altho? a Writ of Error does not lie in B. R. 


upon a Judgment in London; yet upon a Judg- 


ment given at Newgate which is upon a Com- 
miſſion in their Seſſions, Error lies in B. R. 21 
Leon. 107. = ES, 
Judgment given in B. R. Error lies in the 
ſame Court by the Common Law, if it be Error 
in Proceſs or defalt of Clerks N. B. 21 Dir 


But if it be Error in Law which is the fault ol 


But by the Statute of 27 Elix. c. 8. If Judg: 
ment be given in B. R. upon a Suit commenced, 
there the Writ of Error lies in the Exchequer- 


chamber before the Juſtices of the Common Bench 


3 Rep. 7. but then it, ought to be in Debt, De- 
tinus, Account, Covenants, Eſectione firmæ, Trel: 
Judgment given in Chancery according to the 
Common Law, ſhall be redreſſed in Parliamen 
237 H. 6. 13. or in RN. Dr, 
If Letters Patents be enrolled in Chancen 
there ſhall be Letters Patents to reverſe it there 
But no Writ of Error lies altogether upon: 


| Decree in Chancery, becauſe in their Proceediog}. d 


the Court is net a Court of Record. Ul 


8 Judgmen en 
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Judgment given in B. C. if it be Error in Proceſs, 
or in defalt of the Clerks, it ſhall be redreſſed in 
the fame Court, the ſame Term without a Writ 
NB. 2 1. but for Error in Law, in B. R. only. 

Judgment given before the Barons in the Ex- Judgment in 
chequer- chamber, ſhall be redreſſed in the Exche- the Exchequer 
quer-chamber before the Chancellor of Evgland, e —_— 
If Treaſurer, Barons and Juſtices, 1 Rep. 11. 34. 

3. R. 3 Rep. II. 12 Foe | | 


R. 2 Error ſur Debt in B. C. 


hf Dowd K. mandavit dilecto F fidelt ſito Sur Debt in 
Zrror Edmundo Anderſon Mil bzeve ſuum clau-® © 
Dier ſum in het verba Elizabeth Det Szatia 
Anglie Franc T Hib Regina Fidei Defen- 
ult ol ſoz, &c. dilecto & fideli ſuo Edmundo An- 
arlia- ] derlon Mik falutem Quia in RecozJ & Le Bre“ de Er- 
Pꝛoceſſu ac etiam in redditione judicit lo- 
quele que fuit in Cur noſtra cozam vobis 
p c ſociis veſiris Juſtiè noſtris de Banco 
bieve noſtrum inter Johen Scot gener E 
Inthontum Mapnep nuper de Lond Mit 
alg dic, &c. de deb 2001. quod idem Jo⸗ 
hannes a pꝛekat Anthon exigit & pꝛo co 
quod non venit in eadem curia cozam vo⸗ 
big E ſociis veſtris pꝛediet ad ſatisfaciend 
pꝛekat Joh tam de dict 200 l. quas idem 
Johañũes in eadem curia noſtra recupera- 
bit verlus pꝛefar Anthom in loquela pꝛed 
quam de oce libꝛis eidem Joham̃ pꝛo dam⸗ 
nis ſuis in hac parte adjudicat fuer ut di⸗ 
on titur Erro: intervenit maniteſtus ad grave 
diol damnum ipſius Anthonii ſicut ex querela 
ua accepimug nos Errozem ſi quis fuerit 
modo debito co2rig' & partibug pꝛedict ple- 
men nam & celerem Nt” as fieri in 
W 3 |. ac 


Return. 


Errors aſſigred 
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hat parte vobis mandamus quod ſi judicid 
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inde redditum fit tunc Recozd & P2oceſſum 
loquele p2edice cum omnibus ea tangen 
nb lub ſigillo veſtro diſtinct & aperte mit- 
tat. Et hoc bꝛeve Ita quod ea hedmus a 
die Sti Hillarii in i5 dics ubicunque tune 
fuerimus in Anglia ut infpectis Hiecozd & 


Pꝛotels pꝛedice ulterius inde pꝛo Erroze 
illo cozrigend fiert faciamus quod de Jur 


& ſecund Legem ct lecund conſuetud Regni 


noltri Anglie kuerit kaciend Teſte ipla 
apud, &c. | 


Hrecoz5 F Pꝛoceſſus de quibus in bzevi 
pꝛedict fit mene ſequitur in her verba ſſ. 
Plita apud Weſtid cozam Edmundo An- 
ide Mil & focits ſuis Juſtiariis Dom 

egine de Banco de Term Ste Trinita⸗ 
tis Anno Negm Elizabeth Dei Gzac, &e. 
37 Rot. 3573. | 

'Then recite the Record, which was Debt on 
Bond to perform Covenants ; and Plead, Condi: 
ons performed. Replic. Recital of the Indenture, 
Leaſe for years, Covenant to make a new Leaſe 
en Surrender of the firſt, and faith that the Plain- 
tiff did not Surrender. Replic. Fine levied and fo 


a diſability, 5 Rep. Sir Anthony Mayne's Caſe, 


Judgment pro Quer. ſur Demurrer in C. B. 

Poſtea fcilicet de Wercurtit pꝛox' poſt 15 
Paſch iſto eodem Termino cozam Dom 
Negina apud TUceſttd vem pzedice A. M. 
Mit per E. H. Attoꝛnat luum F dicit quod 
in Recoꝛd & Pꝛareſs pzedice net non in 
redditione judicit predict manifeſte eſt er⸗ 
ratum videlicet quod ubi pꝛedice Johañes 
Scot in replicatione ſua in Necozd & Pꝛo⸗ 
ceſs p2edicf ſpeè allegart debuiſſet ſuffict- 
em materiam per quod Jultie dice Dom 
Regine de Bang pꝛedice evidenter ap⸗ 
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jarer & liquere potuerit quod idem Fohai? 
habuiſſet ſuffictet) materiam & canſam ad 
nolequend & manutem actionem ſuam p2e- 
dice in Reco2d © Pꝛoceſſu p2edice mentionat᷑ 
Toem tamen Johannes nullam ſuffi⸗ 
tien) materiam & taulam allegavit. Et fic 
non apparet nec liquebat p2edick Juſtic de 
Banco p2edice Johakd Scot habere aliqud 
ſufficiem materiam ſeu cauſam aa ionis ra⸗ 
tione non perfozmationis aliquat conven⸗ 
tiow p2edice, Et ideo ubi judicium p2edice ' 
dae fuit p20 p2edice J. S. judieium inn 
dari debuiſſet pꝛo p2efak Anthonio Mapd. 
Et petit idem Anthoid bꝛeve Dow Regine sene 
ad pꝛemonend p2edice J. S. eſſend coꝛam Erro: 
Oom Regina auditue HecozZ & Pꝛoceſſus 
predict ff, &c. Et ei conceditur, &c. per qy 
pecepe eſt Die quod per p2obos, &c. Seire 
faè pzetar Johann Scot quod fit cozam Dom 
ficgina a die Palch in 5 Septimanas ubi⸗ 
tun que, &c. auditur Heco2P & P:ocefs pꝛe⸗ 
dick ff, &c. Et ulteriug, &c. idem dies dar 
lt pꝛekar A. M. Ad quem diem coꝛam Dom 
ſiegina apud Weſind veid pꝛeß A, MW. Mik 
per Attoꝛnat luum predict Et Vie retnrid | 
quod ipſi virtute bꝛevis pꝛediet eos inde. 
direce Seire fecit pꝛekat J. S. eſſend coꝛams ire 


fic aud. 
s agard. 


fac? re- 


Dornd Regina ad pꝛekat Termim in bzrve con. 


petae content per Johaſd Ren ie Fern 
pꝛobog, &c. p2out per idem bꝛeve eis pre- 
tepe fuit. Et pꝛeditt J. S. quarto die pla- 
itt folemp exad' per M. S. Attomd funm = 
ſimiliter veid luper quo p'edick . 49, Wik 
ut pꝛiug die quod in Necozd & Pꝛoceſſu 
predict ac in redditione judieit p2ediee ma⸗ 
nikeſte eſt Erratum allegando Errozes 
zedick per ipſum X. M. Mil ſuperins in 
koma pꝛedick allegar Et petit quod judi⸗ 
e Kd. cium 


Errors aſſig - 
ed again, 
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5 tium p2edice ob Errozes illos & alios in 
Retcoꝛd & Pꝛoteſſu pꝛedict᷑ ex iſten revocare- 

. tur adnullee & penitus pꝛo nullo habeat. 
In nullo et Et quod p2edice J. S. ad Errozes 
Erratum. pꝛedict rejungat Et quod Cur Dom Re. 
©  gine his pꝛocedat ad Examinationem tam 
Hecozd & Pzocels pꝛed quam Error pe. 

dice Et p2edice, A. S. dicit quod in He- 

co2d & Pꝛoceſſu pꝛedict ac etiam in reddj- 

tione judicii pꝛedict in nullo eſt Erratum, 

Et pee ſimiliter quod Curia Dom̃ Regi 

hic pꝛocedat ad Examinationem tam Ke⸗ 


co2d c Pyocels pzedice quam Errozum p2ed, 


4 


5 Curia adviſare vule, 


CAP. 


« #4 


and Writs of Eros. 


CAP. XV. 


rrors of Fudgments in Inferior Courts. Pleas of 


Freehold in Inferior Courts, not to be held but by 


Original Writ. Stat. 18 Eliz. extends not to 


Proceſs in nature of an Original Writ, (Dicit) 
omitted in the Declaration. Inferior Courts 


not to try things done out of their Furiſdittion, 


tho? the Agreement be within. Declaration in 
Engliſh at ſuch a place, and ſaith not infra 
Juriſdictionem. County or Place where the A- 
ction is laid in the Margent. Ely Miſ-entry of 


the Plaint. Error in Inferior Courts in point of + 


Juriſdiction. Sbew by what Authority the 
Court is beld with a diverſity. Where one is 


bound to profer bis Letters Patents or not. Er- 
rors becauſe of Forreign Furiſcdiction. Diverſity 


between Superior furiſdiftion and Inferior , 
where the Court cannot give Damages out of 
the Furiſdition. Inferior Court not to try be- 


cauſe they cannot enquire of the performance of 


the Conſideration. Adtunc & ibidem how to be 


referred. The performance of the promiſe muſt: 


as well be within the Furiſdiction as the promiſe 


it ſelf. Error, becauſe the Goods are not ſaid 
to be ſold within the Furiſdiftion. What ever 
thing may be traverſed in Inferior Courts ſhall. 


not be given in Evidence, nor ſhall be eee 


to be within their Furiſdiction. Of Venire, 
Ward in a City. Of proceeding to a Trial 
after an Habeas Corpus. Trials by ſix Furats 


bY 


againſt Law. Uſurious contract where to be 


tried in Inferior Courts. De vicineto civitatis: 


Matter of Fatt mixed with Matter of Record, 
no Prohibition after Fudgment in an Inferior 


Court. The common Courſe to lay the Venue in 


* 
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1 * all Inferior Courts. Trial where the Court was, 
11 and not where the Contract is. A Venire fac. 
1 awarded, and ſaith not by the Court or ad ean- 
1H dem Cur. Diverſity between Superior Courts and 
11 _— ü Inferior Courts, as to the ſhewing from what 
kn place the Venue comes. Of Diſcontinuances. 
th; Errors as to Damages and Coſts in Inferior 
Court, ſaith not ex aſſenſu or ad requiſitionem. 
Who may enquire of Damages in Inferior Court. 
Error in Inferior Courts as to the Stile of the 
0 Court. The names of the Fudges before whom, 
. 5 ought always to be expreſſed; And by what 
A! „ Authority it is held. A Court being by Preſcrip- 
tion is not taken away by Grants and later 
Confirmations of the King. Who ought to ſhew 
by what Authority the Courts are beld. Error in 
Inferior Courts in reſpect of the Judges and 
Officers of the Court. Where awarding Proceſs 
7s good without naming the Serjeants name. 


Ine of May, Rroneous Judgment given in the Ie of Man 
ä may not be redreſſed in England, becauſe it 
5 is not parcel of England. The Statute of Merton 
In Rediſſeiſin. c. 3. makes the Sheriff Judge of Record in Rediſ- 
ſiſeiſin, and Error lies upon this in B. R. 6 Rep. 1 2. 

| Gentleman's Caſe. | 0 
Commiſſions Commiſſions of Oyer and Terminer by Juſtices 
of Oyer and of the Peace, the Judgment ſhall be redreſſed in 


Ter miner. B. R. | 
Conizanceos Conizance of Pleas granted to a City or Town 


Pleas. Corporate, there Judgment ſhall be redreſſed in 
BK | ke 
Chefter. Judgment in Cheſter, Error lies in B. R. 2 Rep. 


But not in a Writ. of Error in a Judgment 
given in Cheſter; the day ſhall be given for fo 
long time, that three Counties may be held there 
before the return of the Writ in B. R. within the 
which time the Juſtices or Lieutenant of the ſame 

5 County 


—— —— —ͤ SIS Se ter erat — 
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and Writs of Errozs. 
County may redreſs the Error by Uſage of the 
ſame County, Reg. Or. 17. 4. 
If Erroneous Judgment be given in the Stanneries, gta nneries. 
it ſhall be redreſſed before the Warden of the Stan- 
neries, and after before the Council of the Prince, 
and afterwards before the King himſelf, P. 3 Fac. 
A Writ of Error lies not upon a Judgment given 
in the Stanneries, becauſe it is but an Engliſh 
Courr, | 5 . 
Judgment given in the Cinque-ports ſhall not be Cinque- ports 
redreſſed in E B. or B. R. ht only by the War- n 
den of the Cinque- ports at the Court at Sheepway, 
Der,, e | | | 
Judgment in the Marſhalſea ſhall only be re- yy, qhatga, 


dreſſed in B. R. vide ſupra. 


Action of Walt lies in London in the Huſtings ; Error of » 


and Judgment given by ſpecial Commiſſioners in judgment gi- 


London for to examin the Errors of a Judgment ven in the 
given in the Huſtings before the Maycr and She- HH. 
riffs: The Commiſſion to examin Errors directed 
to them is a Commiſſion adapted, and accomoda- 
ted for the City of London, and commands them 
to do Plenam and celerem juſtitiam. And the 
Judges Commiſſioners ought not only to Reverſe 
the Judgment in the Huſtings given for the De- 
fendant, by which the Plaintiff was barred, and 
ſo reſtore the Plaintiff to his Action; but alſo 
they ought to give ſuch Judgment upon the Record 
before them, that the Court of Huſtings ought to 
have given, (vix.) that the Plaintiff ſhall recover 
the place waſted , and his Damages de Triplo: 
The Jury' by the Cuſtom muſt be out of the tour 
Wards next adjoyning to the place waſted , 2 
Sond 306. | 1 
The Mayor and Aldermen of Londen reverſed 


the Judgment given in Aſſize of freſh Force; 


upon which Dickſey ſued a Commiſhon directed 
- | Co 


—— — * — 
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to Anderſon Manwood & Periam, to examin the 
ſaid Judgment , and ad Errorem corrigendum. 

The Court moved to compound the Matter, and 
ſaid ik we reverſe the Judgment given in the Ha. 
ſtings, then Spencer may have his Writ of Error 
upon the Writ of Error in the Aſſize of Freſh 
Force. Et fic infinite Dickſey and Spencer, 3 Leon, 
I 69. | : = 

Fleas in Free- Pleas in Frechold in Inferior Courts, may not 
hold in Inferior be held without an Original Writ; and therefore 


Court, not to it as Error of a Judgment in Dower in the Court 


ee, Sag of Newcaſtle upon Tyne, for that it was a Plaint 


nal Writ. without a Writ. Hale dubitawit, if a Cuſtom had 
been alledged ; for in London they hold Plea of 

Aſſizes of freſh Force without an Original; but 

their Cuſtoms are confirmed by the Statute of R. 2. 

and Judgment was reverſed, 2 Levins 123. Lo- 

max and Armorer. | „ 

Error of a Judgment in Norwich, becauſe in 

Action of Debt the Record was Attachiatus eſt, 

where it ought to have been Summonitus eff , 

for that ought to be as an Original, and for want 

thereof it is Error; and it is not aided by the Sta- 

The Statute of tute of 18 Elix. for that is intended want of Ori- 
18 Elix. ex oinal Writs ſued out of Chancery, returnable into 
m— 2 na. B. R. or BC. but it extends not to Proceſs, which 
wore of an Ori. is in nature of an Original Writ, Cr. Fac. 108. 
gioal Writ, Prat and Dixon. | 
Error of a Judgment in Worceſter Court, for 
that the Declaration was R, H. queritur verſus H. 
F. de placito quod reddat ei 20 l. quas ei dabet & 
injuſte detinet. Et unde idem Quer. per M. Attor- 
nat. ſuum quod cum pred, Def. 1 per Cur. This 
(Dicit) omit- is no Declaration for want of the word (dicit) 
ted in the De- Obj. Quer. may be intended queritur, and then 


$ 


claration. it is unde idem quiretur; yet this will not aid it, 
for then it is not certain to what this word (idem) 
: 5 ſhall 


Yarmouth (which was out of the Juriſdiction) to 


Error, Brian and Lang born, P. 15 Car. 1. ment be with: 


the Judgment was reverſed, Cr. Eliz. 85. Griſ- 


and Writs of Errozs. 141 
ſhall refer, and it ſhall refer to the Defendant, 
becauſe it is prox, anteced. Telv. 103. Feild and 


Hunt. | 


If the Plaint in Inferior Court be in platito Plaine NO Des 


Tranſgreſ. ſuper caſum, and the Declaration in claration vary. 
placito debit. this is Error. . 1 

If a Man declare in an Inferior Court in A- againg J. 5. 
ction againſt F. S. in Cuſtod. de J. S. Serjeant and in Cuſtod. ae 
Miniſter of the Court; this is not good without J. S. Serjeant 
an Averment, that he took him in his Cuftody aud Miniſter 
by force of the Precept or Proceſs of the Court, 
Zr. 1649. Lawes and Dodſworth. 


Error of 4 Judgment iu Inferior Court. 


In an Action on the Caſe in an Inferior Court, 
if the Plaintiff declare, that at a place within the 
Juriſdiction of the Court, the Defendant Aſſumes, 
chat in conſideration ſuch a Ship ſhall go from 


Amſterdam, he would give the Plaintiff 5 /. and 
avers that the Ship went from Yarmouth to Am- 
ſterdam, and upon this the Defendant pleads Not 
guilty ; this is not Triable in this Inferior Court, inferior Courts 
becauſe they cannot enquire of thoſe things which not to tey 


are out of their Juriſdiction, and without them the things done 


Action lies not tho' the Agreement be within the but af their 
juriſdi ction, 


Juriſdition; the Judgment was reverſed for this tho the Agree 
The Declaration was in Erglih, whereas by in. 
the Statute of 36 Ed. 3. c. 15. all Entries are to Declaration 


be in Latin; and tho the Cuſtom was there ſo in Eng fp. 
uſed, yet it cannot be good againſt a Statute, and - 
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The Law of Exroꝛs 
Ileo venit inde Furata is Error in Inferior 
Court, Siderf. 364. 
Error of a Judgment 1 
that in a Replevin brought there, the Declaration 
ſuppoſeth the taking to be at C. in a place called 


5 ſuch a place B. and ſaith not infra Furiſdict. Curiæ. It was ſaid, 
faith not in fra he was eſtopped by bringing this Writ of Error, 
Juriſdiftionen. for he thereby affirms the juriſdiction; otherwiſe 


the Judgment is void, and he need not any Writ 


of Error. But by Popham, Yelwerton and Fenner, 


ction is laid in 


the Margent. 


We, 


tho Havering Bower was in the Margent; yet it 
being a private Juriſdiction ought to be ſpecially 
ſhewed to be within it, otherwiſe the Court ſhall 


County or place not intend it. But where the County is in the 
where the A- 


Margent of a Declaration, and the Treſpaſs or 


thing is alledged to be done at D. and doth not 


ſhew in what County D. is; yet it is well enough, 


becauſe it ſhall be intended to be in the ſame 


County which is in the Margent, and the Writ of 
Error is not any affirmance of the Juriſdiction; and 
a Writ of Error well lies of a void Judgment, Cx. 
Fac. 96. Quailes and Searle, 


Error brought to Reverſe a Judgment in the 


Court of Ely, becauſe he did not ſhew in the Stile 


of the Court, how Ely had power to hold Plea, 


either by Charter or Preſcription : Durbam and 


| Cheſter are generally known, therefore it is good 


Ely. 


to ſay placita tent. apud Cheſter, and the Party 
need not ſhew how Chejter hath Juriſdiction; 


but it is not ſo of Ely. Per Whitlock, Ely hath 


Jura regalia, and we read in our Books that they 
have had Conizance of Pleas, If the Court hath 
power by a Statute as Wales, the power need not 
be ſet forth: The Writ of Error to remove the 


Record out of the Court of Ely is directed, Fuſti- 


ciario noſtro; in other Courts, it is Sexeſchallo Curie 


and not Semeſchallo noſtro; ſince the Statute of 27 


H. 8. it is directed Fuſticiario noſtro de Ely, for 
D before 


n Havering Bower ; for 


" *%, Ws. = a 


— 


>. 
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and Writs of Erro2s, 

before it was Fuſtic. Epiſcop. Godb. 380, 381. 
Gunter and Gunter, Latch, 180. Noy 90. 

A Writ of Error was brought upon a Judgment 


143 


given in Leiceſter ia Debt. It was aſſigned for Plaine muſt be 
Error, becauſe in that Suit there was nat any entred before 
Plaint, for in all Inferior Courts, the Plaint is as Proceſs, Iſſues. 


the Original at Common Law, and without that 
no Proceſs can Iſſue, and here upon this Record 
nothing is entred, but only that the Defendant 
Summonitus ſuit, &c. and the firſt Entry ought 
to be A. B. queritur verſus C. a Plaint ought to 
be entred before Proceſs iſſue forth, and this Sum- 
mons which is entred here is not any Plaint, and 
for this cauſe the Judgment was reverſed, 1 Leon. 
203. 


Ifue in Replevin joyned and found pro Quer. Miſcnery of 


in the Court at Windſor, being a three Weeks the Plaint. 


Court: The Defendant aſſigned for Error, that 


the Entry of the Plaint in the faid Court was the 


on 7th. day of May, and the Plaintiff did after- 


wards declare there of the taking of the Cattle on 
the 24th. day of May. Per Car. Its Error, be- 


cauſe no Plaint can be entred but at a Court, and 


this entry of the Plaint was Meſne between the 
Court days, and ſo the Declaration is not war- 


ranted, no Cuſtom being alledged to maintain ſuch 
entry, Godb. 209. Rolls Rep. 33S. Brook and 


Gregory. | . | 
Error on Judgment in Norwich in a Quantum 

meruit, ideo conſiderat. not per Curiam, it was ſuper 

hoc viſis premiſſis per eandem Curiam ideo conſi- 


deratum eſt; which per Cur. is Error, for the 


confideration may be at the Tavern, 1 Keb. 8 39. 
Wingrem and Watts. — 
Error of a Judgment out of Lemſter Court af- 


ter Verdict on 36 Elix. becaule its ſaid only pla- 


cita tent. coram Majore & capitalibus Burgenſi- 
bus, and doth not name their names. Cur, contra. 2. 


The 


— ay 
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The Proceſs is only awarded in the Bailiff's Name 
according to the Charter, ſed non alloc. for the WW :: 
Charter may be ſo; alſo the Appearance and Ill »/ 
Verdict eure this. 3. The YVenire fac. was not In. 
per Cur. but being ficut alias its well enough, Ib. 
or however as no Venire, which is aided by Ver- ſl 
dit in Inferior Courts. 4. The Action was a in 

Promiſe to pay when hie returned from his Journey, Il i 
and he doth not aver his Journey was within the I 
Juriſdiction; ſed non allcc. for here the Journey is 14 
no advantage to the Plaintiff or Defendant ; but 
where it is the conſideration of the promiſe, by I 
which the Damages are meaſured ; it muſt be al- N 

ledged within the Juriſdiction. Condition to pay W 
when I return from London, they cannot try whe- W © 
ther I came from London, 2 Keb. 263. Hooper C. 
and Williams. . 8 | 

Error of a Judgment in Inferior Court, becauſe t 
the continuance was to the 5th. of July, ad quem Not 
diem coram Majore & Burgenſibus pred. ven. C 
partes pred. and faith not in Cur. predifla, it is . 
Error; but the Record not being in B. R. Judg- WW yr 

ment affirmed, 2 Keb. 302. 5 

Capiatur for Miſericordia is Error being in In- IE. 
ferior Court, 2 Keb. 318. vide infra 

Error of a Judgment in Norwich on Indebita - D 
tus for 30 5. and Mutuatus for 11 d. for Coſt 

was aſſigned, that as to part of the Judgment was I fa 
pro Def. quod eat inde ſme die, and the Plaintiff Ino 

was not amerced, which he ſhould be per Cur. Ne 

notwithſtanding the late Act, 2 Keb. 382. Good. 0 
man and Blofeild. „ P 
Error of a Judgment given in Treſpaſs in New: 
cuſtle was aſſigned, becauſe a Miſericordia was for 

a Capiatur, this is not aided by the Statute of 17 

IF Car. 2. c. 9. Per Cur, on reading the Statute, and 

11 Judgment reverſed being in Inferior Court, 2 Keb. 

1 382. Freſor and Eubank, Tr. 20 Car. 24. 


Error 


and CUrits of Erroꝛs. 
Error of a Judgment in Canterbury Court, ſe- 
cundum conſuet. curiæ, not ſaid Cruitat. ſed non 
alloc. 2. The firſt Proceſs is Capias which lieth 
not in Inferior Court, ſed per Curiam this is aided 
by Appearance. 3. The T itle is by ſeveral Fran- 
chiles by Patent, ſed non alloc. the Charters being 


in confirmation of the Cuſtom 4. The Ve- 


zire fac. was ad recognix and. and not ad triand. 

exitums, ſed non alloc. 2 Keb. 726. Lunn and 

Amiſe. | ? | 
Error of a Judgment in White chappel Court 


was alligned in Aſſumpſit, becauſe the Record is 


wholly by way of Hiſtory and Recital, that ve- 
nit hie in Curia & levavit quandam querelam 
& narravit ſic, &c. ſed non allocatur, for per 
Cur. Acts of the Party may be by way of Reci- 
tal, as venit hic & levavit. &c. or narravit, or 
that vicecames non miſit breve, & c. but the Acts 
of Record muſt be in the Preſent tenſe, as the 
Count muſt be unde queritur, and the Judgment 


quod conſideratum eſt von fuit, the Venire fac. 


preceptum eſt, 2. Keb. 861. Hall and Clerk. 

judgment in Inferior Court was reverſed for 
Error; for that the time of the Aſſumpſit (in 
Action on the Caſe) was in Figurcs, Siderf. 40. 
Dacket and Bland, 8 | 

Error of a Judgment in Durham, becauſe it is 
laid ideo confiderat eſt, without faying per Cur. Its 
not Error, tho' it be Error in an Inferior Court, 
yet not in the grear Courts, as here, or in the 
Courts of Wales, or in the Courts of the Coùnty 
Palatine, Siderf. 


L- 1 


_ Diverſity. 


inducement to the Action; as the Declaration was, 


not ſhew the Juriſdiction of the Court, and that 


The Law of Erroꝛs 
Error in Inferior Courts. x 


Where it muſt be ſhewed, by what Authority the 
Court is beld. Whether by Patent or Preſcription, 
And where it need not be ſhewed. In point of 
Turidiftion. Os 


The diverſity is taken in Hodges and Mayn, 
Cr. Car. 49. I mi 

In Pleading a Recovery in Inferior Courts, he It) 
ought to ſhew by what Authority the Court is 
held, whether by Patent or Preſcription and af: 
terwards when they make any Certificates out of 
Inferior Courts, they ought to ſhew therein how 
the ſaid Courts are held ; atherwiſe in the caſe of 
a Stranger, Where the Stile of the Court is but an 


whereas the Plaintiff in ſuch a Court of Pyepowder 
held at Gloceſter, ſecundum conſnetudinem Civita- Ire 
tis illius brought Action of Debt of 200 J. againſt I 
Hodges, and thereupon he was arreſted, and un- 
der the Cuſtody of the Sheriffs of Gloceſter, who 
let him go at large; the Eſcape is the material 

art. | | 
N Proceſs out of a Court wirtute literarum paten- 
tium is good in juſtification ; but in a Quo Mar- 
ranto, or any Action for the Covrt they muſt be 
ſet forth; but in Action between Parties, where 


there is no queſtion of the Juriſdiction they need 


not, 2 Reb. 104. 156. 


In Treſpaſs for taking away a Mare. The De- 
fendant faith, that before the taking the Defen- 


dant (being the King's Bailiff) by precept made 
out of the Court of Pomfrett, Execution by 
Lewari, Oc. Per Cur. It is ill, becauſe he doth 


ls 


and Writs of Errow, 
z neceſſary by the Bailiff of an Inferior Court eſpe- 


cally, becauſe he juſtifies by reaſon thereof, 1 


Keb. 53. Crofts and Wilkinſon. 


Debt on Bond againſt an Executor, who Pleads 


| the 
tion. 


that in Cur. Dom. Regis de Recordo Tent. 4 die 
Novewb. Anno Regni Dom. Regis nunc 34 apud 


umitabus ejuſdem Civitat. L. brought Debt on 
gond againſt him for 600 J. and recovered and 


Pleads plene Adminiſtra vit, cc. The Plaintif®De- 


the Defendant ſhews not by what Authority the 


rt i NCourt was held, by Preſcription, or Grant accord- 
d af. Ing to the Reſolution in Turner's Caſe, 3 Rep. 3 
ut of Nevin. 141. Cale. ĩð ß : 
how W Ic was faid by Twiſden in Wait and Alport's 


when he juſtifies by Proceedings there, cught to 
ſhew the Juriſdiction either by Preſcription or 
harter, and if by Carter there ought to be a 


ew his Commiſſion. 
In Debt for Rent in Inferior Courts it is Error, 


en. If the thing demiſed appears to be out of the Ju- 
Var- iddiction of the Court, and the Land ſhall not be 
ſt be uppoſed to be within the Juriſdiction, unleſs it be 
bare 0 ſurmiſed, Siderf. 15 1. Drake and Beer. | 
nee ls 12 


doth „ a 


Guildball Civitat. Norwic. coram A. & B. Vice- 


murs generally, and Judgment for him, becauſe 


ale, I Siderf. 311. Officer of an Inferior Court 
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profert in Cur, of the Leiters Patents. But Wind- vyhere one 
am contra, no Man is bound to profer his Let. mutt proſer 
ers Patents, except in caſe of a Quo Warranto his Letters 
e who juſtifies as Juſtice of the Peace need nor Patents. 
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aided, 2 Keb. 437. Hely and Ward. 


The Law of Erro2s 
Forreign Furiſdiction. 


An Action on the Caſe was brought in Wind. 
ſor Court upon a promiſe : He declares, That at 
Vindſor within the Juriſdiction of the Court! 
conſideration the Plaintiff aſſumed to Draw with 
four Horſes 1500 Tiles, from an Houſe in Hed! 
in Cem. Bucks, to the top of Hedly Hill, the 


Deſendant promiſed to pay 5 J. Though the De 
fendant Pleads non Aſſumpfit, yet the Court can 


not proceed to try it upon this Declaration, be 
cauſe it appears that Hedly Hill, the Houſe t 
which, &c. are in the County of, &c. where 
that Court cathot take Conizance, and the Tria 
would be Erroneous, 1 Rolls Abridg. 545. Inn 


ſton's Caſe. | 


Error of a Judgment in the Archbiſhop's Pala 
at Canterbury in Action ſur Caſe. The Count wa 
That the Defendant was indebted to A. infra 7 
riſdict. for Money lent, and doth. nor ſay where 
its Error, 2 Reb. 353. Tr. 20 Car. 2: © 

Error of Judgment in Action on the Caſe, | 
conſideration of 12 d. paid, and 45. more to 
paid per yard on requeſt, the Defendant promile 
infra Furiſdict. Curiæ to deliver io many Yar 
of Cloath, and faith not where, which being | 
Interior Court of Hull is not aided 3 and a dilco 
tinuance of the Verdict in Inferior Court is n 


Error of a Judgment in the Palace Court 
Action ſar Caſe, by indebitatus pro Naulo An 
Freight, ibid. due, and faith not where, and ſo t 
general, ſed non alloc. being indebitatus if! 
and the thing Tranſitory; this ſhould be plead: 
below, that the Cauſe aroſe out of the Juri 


ction, which being now waved Judgment v 


affirmed, 2 Keb. 694. Fryer and Sheres, 
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and TUrits of Erroꝛs. 


10 
And it is a Rule laid down, Siderfin 67. Romſey Regula. 


and Alłkisſon's Cale. Courts Superior as King's 
Bench and Common Pleas ; the Jury in theſe 
Courts in Matters Tranſitory may find the thing 
in any place in England, although it doth not ap- 
pear that the place is within their Juriſdiction; 
but if thoſe of an Inferior Court will try a thing, 
it ought to appear that this thing 1 15 within their 


juriſdiction. 


Aſſumpſit in London, fog Depaſturing an Horſe 
in Com. Eſſex. The Defendant Pleads in Bar, for- 
mer Action brought in the Sheriffs Court in Lon- 
don {or the ſame Depaſturing, and Judgment there 
for the Defendant. The Plaintiff Replies, That 
the cauſe of Action aroſe in Eſſex, out of the Ju- 
riſdiction of the Sheriff's Court; upon which the 
Defendant Demurs generally. Per Cur. The 
Plea in Bar is naught; for if the Sheriffs Court 
there holds Plea of Matter extra Furiſdictio 
their Judgment is void and cannot be executed, 
2 Levin. 234. Mice and Morris. 

An Action was brought in the Court of Bath 
in the County of Somerſet, for Scandalous words 
againſt a Taylor, and declared that he uſed to 
Work for divers Perſons inhabiting within the 
City aforeſaid, as well as within the Kingdom of 
England, Thou haſt Stollen as much Cloth out 
of my Suit as will make thy Wife a Waſtcoar, by 
which he loſt his ſaid Cuſtomers. The Deſendagt Where the 
pleaded not Not- guilty, yet the Court cannot try ic Court is to 


upon this Declaration; for the Jury upon the Trial give Damages 


out of the ſu- 
riſcition, if 
it can try it. 


ought to give Damages for the loſs of Cuſtomers 
out of the Juriſdiction of the Court, Stowel and; 
Ireland, 1 Rolls Abridg. 546. 

But this Caſe is reported otherwiſe in Gr. Car.57 0; 
judgment was pro Quer. and 100 marks Damages. 
Error was, That the Jury at Bath (being within 
a private nn ought not to have aſſeſſed 

1 3 Damages 


150 The Law ok Erroꝛs 
| Damages for the loſs of his Cuſtomers in the 
County of Wilts; and it was agreed, that the 
caſe in Mindſor Court about the Carriage of the 
Load of Billers is good Law, but - this being an 
Allegation only in reſpect of Damages for the in- 
creaſe of them, which they may enquire of in 
any place. Judgment was affir med. 

The "perfor- The performance of the Promiſe muſt as wel 
mance of the be within the Juriſdiction as the Promiſe it felf, M's 
Promiſe mult. Aſſumpſit was brought in Hull: The Plaintiff de. 
4 vell be in clared, That there being a Communication be- Win 

e juriſdicti- ua g | 
on, as the Pro t Wen the Plaintiff and Defendant, concerning an A4 
miſe it ſelf. Houſe which was ſaid to be at Hull Bridge, which Wis 1 
the Plaintiff ſold to him, the Money being un- No 
paid, and the Defendant unable in conſideration the 
. | the Plaintiff would releaſe to him the ſaid Debt, N vi 
| he promiſed to deliver up the Poſſeſſion of the ſaid thi 

HF ouſe by a day certain. Then he avers, that tho 
he releaſed him the ſaid Debt, that the Defendant IT. 
had not delivered Poſſeſſion Licet ſepius requiſitus. til 
It was held to be Error, becauſe the Houſe is not IL 
ſaid to be within this Juriſdiction, for the perfor- Wto 
mance of the Promiſe muſt as well be within the Wrat 
Juriſdiction as the Promiſe it ſelf, 2 Vent. 72. Wat 
Drake and Beere. — ou 
An Action on the Caſe was brought in the 25 

Mayor's Court in On. The Plaintiff Declares, 
That in conſideration the Plaintiff would Buy, or Wc: 
procure to be Bought Wines in London, and con- Wi: 
vey them to Oxox to the Defendant, to be paid Wc: 
by him, the Defendant aſſumes at Oxon to pay to v. 
the Plaintiff the Money expended by him for the IA 
Wines and Carriage, and the Moiety of the clear I be 


Interior Court 


net to try it, profit coming by the Sale. The Defendaar Pleads IN 
becauſe they nc Ajſumpſir, the Court of Oxon cannot trie it, I 
cannot enquire hecauſè they cannot enquire of the performance Ian 
of the conſideration for Damages, which arc 
performed out of the Juriſdiction, (viz.) the buy- 
| ing 


of the per for- 
monce of the 
con fideration. 


and Writs of Erroꝛs. 

ing of the Wines in London, and bringing them 
o Oxford from London: Adjudged in a Wrir of 
fror, upon the Judgment in Oxon after Verdict 
ro Quer. and the Judgment reverſed. 

An Action on the Caſe in Inferior Courts, if 
che Plaintiff declare, that at a place within the 
uriſdiction of the Court, the Defendant aſſumed, 
that in conſideration ſuch a Ship ſnodſd go from 
Tarmouth (which was out of the Juriſdiction) to 
Amflerdam, he would give to the Plaintiff 5 J. 
and avers that the Ship went from Yarmonh to 
Amſterdam; the Defendant Pleads non cal. this 
not Triable in this Inferior Court, becauſe they 
cannot enquire of thoſe things which are out of 
their Juriſdiction, tho? the Agreement was made 
within the Juriſdiction. Brian and Lang born; 
this was in a Writ of Error, P. 15. Car. I. 

In an Action on the Caſe in Redding Court. 
The Plaintiff declared, in conſideration the Plain- 
iff would carry certain Meal from Redding to 


Lindon, the Defendant adtunc & ibid. aſſumed un: & . 
so pay fo much as he deſerved. Upon this Decla- bidem. 


ration it ſhall be taken that the Promiſe was made 
at London, which is the next Antecedent, and ſo 
out of the Juriſdiction of Redding, 2 Rolls Abridg. 


252. Long and Atkins, 


In Error upon a Judgment in the Court of pg, becauſe 
Coventry : The Plaintiff declared, That the De- the Goods are 
ſendant being indebted to him infra Furiſdiction. not ſaid to be 
Curie pro di verſis bonis G mercimoniis ante tunc {old within the 
vendit. & deliberat. did then and there aſſume, &c. ee 


And judgment pro Quer. But per Cur. It is Error, 

becauſe it is not alleged that the Goods were Sold 
within the Juriſdiction of the Court, 2 Vent. 243. 

Hanſlap and Cater, 1 Reb. 499. In Dorrington 
and Slipper's Caſe. 8 8 
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1 The Law of - Errors 
FO, Error of a Judgment in the Palace in indebita: 
tus infre, for Wares fold and delivered, nor fay- 
ing where. It is Error, the Debt ariſing upon 
the delivery which muſt ſhew the place certain, 
1 Keb. 513 
An Aion on the Caſe in the Court of Laun- 
ce ſton in Cornwall. The Plaintiff Declares, That 
where he wis Attorney of the Hundred of S. in 
Cornwall, the Defendant having Communication 
of him with F. S. of his Profeſſion ſaid he was 
a Cheat; after Verdict and Damages for the Plain- 
| | riff this is Error, becauſe the Jury cannot enquire 
3 whether the Plaintiff be Attorney of the Hundred 
Court, this being out of their Juriſdiction, and 
this being the principal cauſe of Action, 1 Rat 
Abridg. 546. Faces and Haddon, 
Error of a Judgment in Inferior Gran | in 4 
ſumpſit for Wares fold, becauſe he ſaith indebita- 
tus infra Furiſdidt. for Wares, and faith not they 
Multitude of were fold infra furiſdiff. and by the multitude 
Pr eſidents. of Preſidents that had been ſo Judgment was re- 
Vverſed. But otherwiſe Hale and Wild held it well 
enough, 2 Levin. 87. Hany and Coats, P. 
2.5 Car. 2. B KR. . 

In an Aſſumpſit in Inferior Court, the conſidera: 
tion was, that the Plaintiff ſhould Solicit a Cauſe 
in Chancery, the Court reverſt the Judgment 
there for want of JurildicHion, 2 £ ent. 2 8. Bark- 
ley, and Paine. 

Error in Debt for Rent, if the thiog demiſed 
doth not appear to be within the Juriſdiction of 
the Inferior Court, where the Action i is brought, 
Sid. 151. Drake and Beer. 

An Action of Debt was brought for Rent at 
Exon. Error was aſſigned, that tho? the Leaſe 
was made at Exon, yet the Land demiſed was ſup- 
poſed to be out of the Juriſdiction, (wiz) at 7. 
which ſhall not be intended to be within the 
N 8 


and (Arits of Exro2s. gp 
ebita- Juriſdiction unleſs it be fo ſurmiſed. And it was Whatever © 
fay- MW faid, whatever thing may be traverſed in Inferior thing may be 
upon Courts, ſhall not be given in Evidence, nor ſhall traver ſed in 
rain, be ſuppoſed to be within their Juriſdiction, Sid. en 3 
157. Drake and Beer. "Rives in rt 
aun- N | EE” dence, nor ſhall 
That | be ſuppoſed to be within their juriſdiction. 
S. in 6 | | 185 | 
ation | | : 
VPenire Trial. e 
lain- 1 A 
quire Error of a Judgment in Briſtol, the Venire 
dred fac. in Trover of 4000 Lemons apud Wardam de 
and All. ſaints in Briftol, and Converſion of them in 
Rolls the ſaid Pariſh ; the YVenire fac. was of Briſtol, 
2 where it ſhould have been of All, ſaints in Bri- | 
Aj: ſtol. Sed per Cur. the Trial is good, for a Ward Ward in a 
bita- in a City is but as an Hundred in a County, and City. 


they M thereof there ſhall be never any Venire; and is 
tude not like to Arundell's Caſe, 6 Rep. 14. Where 
15 re- a Fact is ſuppoſed to be done in Paroch. Sante 


well Margarete de Weſtminſt. and the Venire being of 
Te 4 Meſt minſt. was held ill, Cr. Car. 164. Adams 


— nn * 
- od „ * 
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and Hilks. 1 
dera- Error of a Judgment in Inferior Court, becauſe proceeding to 
auſe after an Habeas corpus cum cauſa was ſued out of Trial atter an 
nent B. R. and delivered to the Mayor, and Principal Hab. corpus. 
ark- Officer of that Court, and acceptance and allow- 


| ance thereof, they nutwithſtanding proceeded to 
niſed i Trial and judgment: The Defendant pleaded in 
n of nullo et Erratum. This Proceeding is Error, and 
ght, coram non judice, which is confeſſediby the pleading 
in nullo eſt Erratum ; and if it were not true, 


a al that it was delivered to the Mayor and allowed, 
ale it ought to have been denicd, and is triable per 
up Pais, Cr. Car. 261. Ellis and Fobnſon. 

t7 e | 5 

the 7 1 Error 


Iril- 
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The Law of Ertoꝛs 


Difference be Error of a Judgment in Exeter Court, for that 


tween Roman 
figures and o- 
ther. 


in the award of the Venire fac. it was precept. eſt 
per Cur. quod Venire fac, xii in figures, being Ro- 
man figures. Per Cur. It is good enough, other- 
wiſe had it been 12 thus Engliſh figures, and the 
Judgment was affirmed, 2 Levin 102. Hawkins 
and Mills. . 

The Title of the Court (in Rochefer) was co- 


ram Majore & duobus concivibus, the Venire 


Fac. is made returnable coram F. S. Majore vel 
deputato ſuo & duobus conci vibus, which is not 
good; for it doth not appear that either by Con- 
ſent or Charter, that the Mayor might make a 
Deputy, or that the Proceſs ſhould be made 


Actionable before a Deputy, Cr. Car. 46. 


> Error of a Judgment in Windſor in Action on 


the Caſe, becauſe the Venire fac. is ideo precept. eſt 
ſecundum conſuetud. manerii ; and ſaid not per Car, 
its good. Preceptum generally is ill, without ſay ing 
per Cur. But ideo precept. eſt ſecundum conſuet. 
Cur. is ſufficient and doth ſupply it, 2 Keb. 387. 
Rolf and Roberts. 5 

It was excepted in Arreſt of Judgment in Eject- 
ment, that a Venire fac. is to Coroners without 
any Suggeſtion at all, of any Challeng to the She- 
riff, &c. which is not aided by 12 Fac. 2. c. 13. 
And per Cur. This is not aided by 16 and 17. 


Car. 2. c. 8. though the Right be here tried; and 


the Court cannot mend this Direction of Proceſs 
to a wrong Officer. And per Cur. Judgment ſtay- 
ed, 3 Keb. 624. | | 
Ideo wen. inde Furatam — is Error in Inferior 
Court, for it ought to be Ideo præceptum eft vi- 
_ quod Venire faciat, Siderfin 364. Verdict, 
rial. | 


Jury 


and Writs of Erroꝛs. 
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Jury find non Aſſumpſit, and aſſeſs for Damages Surpluſſage. 


33 J. 65. 8 d. to be paid in dying if by Law it 


be; this was Error of a judgment in Exceter. 


Per Cur. The aſſeſſing Damages to 36 J. 1s. 8 d. 
is good, and that which was found after wards is 
void 3 and the Judgment was affirmed, Cr. Car. 


219. Taylor and Willes. | 


Error of a Judgment in Cornwall, becauſe the Trialals by 
Trial of the Iſſue was by fix Jurats only. It is re- fix Jurats void 
turned, that he tried it there by ſix ſecund. con- and againſt 
ſuetud. ibid. a tempore, &c. before uſed. Per Cur. 9 


Such a Cuſtom is void and againſt Law : And 
though in ſome Parts of Wales there be Trials by 
ſix only, it is by reaſon of an Act of Parliament, 


35 H. 8. Judgment was reverſed, Cr. Car. 259. 


Tredymmock and Perryman. | 


| Error of a Judgment in Beverly Court in Debt 
Declares for 20 J. viz. 16 J. upon a Bond, and 


4 J. upon a mutatus, The Defendant pleaded 
quoad, the 4 J. non debet & de hoc ponit, & c. 
& quoad, the other he demands Oyer of the Ob- 
ligation and Condition which was to pay 8 J. at 
a Day, and he pleads Payment at the Day, Er de 
loc ponit fe, &c. Verdict. pro Quer. quoad the 
Bond, and for the Defendant quoad the other the 


Plaintiff had Judgment; the Error alligned was 


here is not any Iljue, for the De fendant ought to 
have pleaded quod ſolwit & boc paratus eſt verife- 
care, and the Plaintiff ought to have replied non 


ſolvit & hoc petit, & c. and then there had been 
an Affirmative and a Negative; but here is no 


Iſſue. But per Cur. For as much as the Defendant 
pleads Payment & de hoc ponit. &c. and the Plain- 
tiff joyns with him, that the Jury ſhall enquire 
whether he hath paid, and the Jury finding he hath 
not paid, it is good enough and aided by the Sta- 


ler. 


Error 


— 


tute of Feofails, Cr. Car. 316. Parker and T ay- Feef ails, 
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che Law of lows: 


Error of a Judgment in Lys, that the Jury ele? 
triat. jurat. not ſaid ad veritatem Rs its ill, 
. 

Note, The Statute of 27 Elix e. C. or 39 Hs. 
of the Sufficiency of Jurors, extends not to Cities 
or Towns Corporate. 

In Inferior Courts within Boroughs, the Venire 


Fac. is Quod Venire fac. 1 liberos Burgenſes Burgi 


& Paroch. de B. although there may be 12 Bur- 


geſſes which are not Inhabitants. 


Uſurious Con- 
tra ct where to 
be tried. 


In Debt upon a Bond in London, The Defen- 
dant pleads an Uſurious Contract in Warwick, 
The Plaintiff Replies, That it was made upon 
good Conſideration, abſque hoc that it was made 
for ſuch Uſurious Contract; the Trial ſhall be in 
Warwick, for the Bond is confeſſed, and the Uſu- 

ry in Warwick is only in queſtion, Cr. 3. 195. 

In an Action on the Caſe for Words cooled 
to be ſpoken at Bridgnorth in Com. Salop. The 
Defendant pleads, he ſpake them as a Witneſs up- 
on Oath , upon an Ifſue tried at Chard in the 


County of Somerſet. The Plaintiff replies, de ſon 


tort demeſne , and thereupon it was tried by a 


Venire fac. at Bridgnorth, and Error was affigned 


| becauſe it ought to have been by a Viſne of Chard 


where the Juſtification aroſe ; and it was held 
clearly to be a miſtrial and not aided by the Sta- 
tute of Feofails; and the Judgment was reverſed, 
3 Cr. 468. 261. 870. More 414. 

So is the Caſe in 2 Rolls Abridg. 598. 622. 
of Words ſpoken in Warwickſhire, Thou art a 
Thief and haſt Stollen my Iron. The Defendant . 
juſtifies and faith, the Plaintiff Stole Iron in Lei- 
ceſterſhire, and brought i it into VVarwickſhire, and 


therefore he ſpoke the words in / Varwickſhire, if 


Abſque tali 


C4. 


the Plaintiff replies, de injuria ſua propria abſque 
tali cauſa, the Jury ſhall come from Leiceſter, 
to which the 1 tali cauſa refers, for the 

Words 


and Writs of Exroꝛs. I57 
Ow are acknowledged, 2 Rolls Abridgment, 
98. 623. : 
Wos the Venue is laid to be at a City in an A- 
ction brought in a Superior Court, or within the 
City al Venire fac. are awarded, de vicineto civi- De vicinets 
tatis, which is intended as well Je civitate it ſelf, civicatii. 
as de wvicineto infra Furiſdictionem of the City, fo 
it is de vicineto civitatis, or de civitate Coventry, 
Saram, Eboraci, Exeter, and all other Cities which 
are Counties in themfelves ; in London the Pariſh 
and Ward are mentioned; a Venire fac. may be of 


L a Town, Pariſh, Manor, or other place known, 

1 but not of an Hundred or Ward, 1 Cro. 165. 

"a Error directed Majori & Conſtabular. Briffol | 1 

in Stapulæ & Majori & Ballivis civitatis Briſtol, = 

5 nec non in Tolceſtria ibid. Ballivis & Vicecom. G- | 

cuilibet veftrum de Recordo quod coram wobrs, and l 

d the return is of a Record coram Vicecomitibus & 1 

4 Ballivis. Per Cur, The Record is well removed, 1 
for here are three diſtinct Courts; and this is a 1 

* full Stile of one Court, and by the Writ the I 

5 Courts appear dictinct, and its prudent to name | 

: the Stiles of all the Courts by nec non, not know- li 

4 ing which it is, 2 Keb. 746. Adams and Gay. | 

7 In Treſpaſs and faux Impriſonment at Briſtol, 

4 if the Defendant juſtify for that time out of Me- 

# mory, &c. there has been a Court of Record at = 

Briſtol every Monday before the Mayor, &c. ac- 

' cording to the Cuſtoms and Liberties of the ſaid 

2 City, and that according to the Cuſtom F. S. 

5 levies a Plant againſt the Plaintiff, upon which 

1 the Defendant being Serjant there was commanded 

=p to Arreſt him; upon which the Plaintiff takes II- 

f ſue, that F. S. did not Levy ſuch Plaint pront ; 


f this ought to be tried per pars, and not by the Re- 


cord, for that Matter of Record is mixed with Matter of Fat 


: Matter of Fact, (viz.) whether the Court was 8 
and the Plaint levied according to the Cuſtom of cord. 


K 1 the 


: 
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| City, which is Matter of Fact per Pais, and the F 
levying a Plaint is like ſuing an Original, which t 
is not of Record till the return of it in Court, 
Hob. Peter and Stafford. _ 5 
Aſumpſit in Windſor Court for Meat, Drink, 0 
K« ⸗ at May den- head infra Furiſdict Cur. and 
No Prohibition Pon non Hſſumpſit, Evidence Ln of the Meat a 
Wan eee. and Drink and Promiſe apud Henly, que eſt ex- S 
in an Inferior fra Juriſdif. for which the Defendant offeFed to 
Cour. Demurrer upon the Evidence; but the Steward 
would not admit it, and upon this a Verdict and - 
Judgment pro Quer. and a Prohibition was prayed 
but was denied after Judgment given there, 2 Le- | 
wins 230. Fackſon and Neale. Q. In this Caſe, | 
for there is no other Remedy. 
An Action on the Caſe, on a Promiſe in the 
Borough of Beaudly in Com, Worc. if the Plaintiff 
declare there, that the Defendant at Beaudly with- 
in the Juriſdiction of the Court in Conſideration 
of 20 5. given to him by the Plaintiff, aſſumed 
to pay 5 J. to the Plaintiff, if he at any time after 
oo. fold any Woolen Cloth at any Fair held within the 
Matter of FaR Borough of Waſhall within the Juriſdiction of the 
8 for ſaid Court, and averrs that the Defendants after- 
288 wards fold at a Fair held at Waſpall, within the 
JIuriſdiction of the Court Woolen- Cloth. The 
Defendants pleads , he did not fell the ſaid 
Woollen - Cloth a Waſhall aforeſaid, modo & 
forma, upon which Iſſue is taken, and this tried 
at Beandly by a Venire fac. de Burgo de Beaudly, 
and a Verdict and Judgment pro = The De- 
fant may Aſſign for Error, that VVaſhall eſt in 
Com, Staff. and not of the Liberty of the ſaid 
Borough of Beaudly, for it is Matter of Fact, 
M. 11 Car. 1. B. R. Lee and Seely, The Defen- 
dant in the Writ of Error being awareded made 
default, which is in Law as much as if he had 
5 EC pleaded 


* 
— 
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pleaded in nullo eft Erratum which acknowledgeth Is null | # Y 


the Fact to be true. 8 Erratum. 
| If a thing be alledged in the Ward of the City Ward. 
of Briſtol, the Venire ſhall not be de civitate, but 
de VVarda. © „ | | | 

In 2 Rolls Abridg. 67 2. If a hay be alledged 
apud Plymouth in the old Town Ward, the Ve- 
nire ſhall be de Plymouth generally, Buckbam and 
Len © „ . 
If Tflue be upon a thing done in Civitate Co- piſne de vices 
ventry or ſuch other City, the Venue de vicineto neto civitatis. 
Civitatis is good, for this doth not exclude the | 
City, for this is a County of it ſelf, and may ex- 
tend into many Villages. : 
If an Action be laid in Lime, by the Cuſtom 
there and Iſſue be there to be tried, a Venire de 
vicineto de Lyme, though it was objected, that 
this extends to the Neighbourhood, which it he 


The common 


of the Juriſdiction of the Court; for this is the courſe ro lay 


common courſe in all ſuch Inferior Courts in Eng- the Venire in 
land, 2 Rolls Abridg. 623. | all Inferior. 
If the Trial concern a Corporation, the Venire Courts. 
ſhall be awarded to the Sheriff of the County, 
15 Ed. 4. 18. N | Ts 
Error of a Judgment in Newberry. Error aſ- 
ſigned, that in Aſſumpſit there the Defendant - 
pleaded non Aſſumpſit; yet the Venire facias was 
de Vicineto de Newbery, where it ought to have 
been de Newbury, for they have not any Juriſdi- 
tion out of Newbury, 8 H. 5 1. But the Venire 
fac. was held good both ways, and tho? the Cor- 
poration do not extend their Juriſdiction out of 
the Village; yet the Venire facias being awarded 
de Vicineto de Newbery, thoſe of the Town may 
be well returned, and Judgment was affirmed, 


Cr. Fac. 493. 
In 


—— — D— —-— 


— 
4 2 —— yr ep UE SIEE — — — — 
— N . dm ey * adn * __ — — . 12 — 1 4 , , * a —— _ * — 2 eG, ng o aa > 
4 . . J * een 5 N . - * — — 7 — —— 
8 1 co. ct l 8 2 "a= 
ny 2 8 7 . pa] 8 6ꝙw’Vu.— SINE __ 1 „** * e 
wy n TI oy EI . r . + | Dn — — 5 — — — a * 
| n : — he SEE CO TSS : — yay — yas — —— oY 2 
— — —— — * — 
CA Eo 
* 
5 


e * . 8 I e 
> y I'S 


160 The Law ok Erro ss 
I.! n an Action on the Caſe, whereas the Plaintiff the 
1 lent to the Defendant a Gelding to Ride from gene 
| London to Exon, and there to deliver him ſafe to N vhic 
l | | the Plaintiff, that the Defendant intending to de- WH, rc 
. 1 ceive the Plaintiff, Rode upon the ſaid Gelding les 

from London to Exon, and from Exon to Lon- Wig 

don, and by that Riding he ſo abuſed the Horſe, ¶ cord 

that he became of little value, and refuſed to de- niſa 

4 liver him tho required at Excu, and the ſame day Wy, re 
Trial where at Exon aforeſaid converted the faid Gelding to his Hand 
the Toit was own uſe. Found againſt the Defendant. Per Cur. I laſer 
and not where the Trial de Vicineto de Exon is well enough, be- be 4 
_ Contract cauſe the Tort is ſuppoſed to be done there and If 
as not at London, tho' the Contract was made in fac, 
London, Cr. Car. 20. White and Riſden. 

In an Action in Inferior Court, after Iſſue joyn- io be 

ed, continuance is made ad prox. Cur. tenend. at IR. 

A Venire fac. ſuch a day „Ce. won. which day b ant P 22 nd 
awarded, and Predict. &c. ſuper quo a Venire fac. is awarded for WNor 
faith not by a Jury, and it is not ſaid that this was awarded by My re 
the Court, or the Court, or ad eandem Cur. although a Jury is Ini. 


-— wm returned upon it, and a Verdict and Judgment ui 
upon it, yet is Erroneous, for it may be this was Sher 
awarded out of Court and ſo a void Trial, [ 

Tr. 1649. Viccars and Drake in a Writ of Error help 

upon a Judgment in Exeter. Is Cau 


In an Action in the Court of Norwich, the 
Parties were at Iſſue, and this is entred on Record, 
Idec precept. fuit ] S. ſervienti ad clavam quod 
Venire facias bic ad proximam Curiam, ſuch a 
day tenend. & c. duodecim, &c. per quos, &c. qui 
nec, Oc. at the day the Serjant returns his precept 
Tt is not ſhew. fo to him directed, ana cum quodam pannello de 
ed from what nominibus Furatorum in omnibus ſervitum & ex- 
Place the Fenue ecut. prout ei præcept. fuit; and upon this the Jury 
was awarded. appears and tries the Iſſue for the Plaintiff, this is 
not good, for it doth not appear from what place 


the Venue comes; for although it be the courſe 5 
b 45 the 


general Juriſdiction ſo to do; yet Inferior Courts wen the zu- 


F 
n 
0 
< 
4 
- 
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ue, in which caſe the Judgment ſhould have 
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the Common Pleas or King s Bench, who have Diverſity be- * 


which have a limited Juriſdiction ought not 33 
ſto do; for no Writ of Diminution or Certiorari jor Cour is. 
les to certihe the Venire fac. to ſuch Inferior 
Courts; and becauſe if it be not ſhewed in the Re- 
cord from what place it was awarded, it may be 
niſawarded, and therefore ſhall not be any means 
to reverſe it, therefore it is Erroneous. Cawdwell 
and Nunny, 9 Car. 1: Ideo wenit inde jurata in 
Inferior Court will not be good, B. R. it ſhould 
be de vicineto de D. Keb.350. 3 
If upon an Iſſue in a Borough Court, a Venire p,. Burgo it 
fac. is awarded de Burgo, and faith not infra Fu- ſaith not infrs 
ri/di6F. Cur. yet it is good, for it ſhall be intended i diftionem 
o be all one, Noble and Tonney, 9 Car. 1. M. B. Curie. 
R. At a Court held in the City of York before A. 
ind B. Sheriffs of the ſaid City, in Treſpaſs on 
Not-guilty, a Venire is awarded to the Serjants, Oc. 
o return 12 probos, & c. de balliv. dictorum vice- M. 22 Car. 1, 
mit. its not good, it ought to be de vicineto C- B. R. 
vitatis, or de Civitate, for the Bailiwick of the 
Sheriff may extend beyond the City. | | 
Diſcontinuance of Proceſs, or in Pleading is 
helped by the Statute of Feofails ; but where the 7 
Cauſe is diſcontinued and out of Court, aliter, Jefail, 
u in primo W. and M. for not holding Hillary 
Term, all Cauſes were then diſcontinued, which 
could not be aided by any Statute of Feofails 
vithour a particular Act of Parliament. 2s 
So Beecber's Caſe, 8 Rep. 58. after a Verdict 
70 Quer. there being ſome doubt whether the 
iſne were good or not, and the Plaintiff intend- 
Ing to bring a new Action got leave to diſconti- 


J 


been entred, Quod quer. nil. cap. per breve ſuum ſed 
ſt in miſericordia pro 1 clamore ſuo Et 51 


Ones. 2 — . 


Damages 


162 


Diſcontinuance, for the Verdict was 2 Fac. and 


been aided by the Statute of Feofails, if the Judg.lh 


Malling and Smith, 


{ng coventry. The Error affigned was, That Ei 


the Jury ; and further, that he ſhould recover 


Treſpaſs of Aſſault, Battery and Wounding where 
Wounding was not in Iflue, and the Jury aid 


Itzſhall be intended they have given Damages jo 
Fo | | . 


Def. a inde ſine die; but inſtead of ſuch Entry, Al t 


it was that the Plaintiff by his Attorney venit Bie Vol 
in Curia & fatet. ſe in Curia bic ulterius nollel ro 
proſequi. So Judgment was given that the Def. earſſſic ] 
inde ſine die, which amounts to a Retraxit. Error 
was brought, and it was ſhewed that there was a 


the Judgment was 4 Fac. and no continuance 
from one time to the other, which might have 


ment had been given upon the Verdict; but it 
was upon the Retraxit, which is not within the 
Statute 3 and it was reverſed, 4 Mod. 86, 8: 


b 


Error in the Form of Entring Tudgment in 
7 Infer ior Courts, 


the Verdict found 5 J. for Damages, and 26, TLC 
and 8 d. for Coſts; and the Court awarded that he Vb. 
ſhould recover the Damages and Coſts aſſeſt by 


3 4. 4. d. de incremento ad requiſitionen le Plaint. 
and doth not ſay pro miſis ſuis, and it may be the 


 tucrementum was pro danmis. Per Cur, It is well 


enough, for it ſhall be intended pro miſts, which 


was the laſt Antecedent, and which might be law- 


fully increaſed, and not pro damnis which cannot 
be increaſed, Cr. Car. Fide ſupra. | Et 
Error to Reverſe a Judgment given in Lanc. in 


damna occaſione Trangreſſionis illius ad 20 l. Per Car. 
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try Il chat which is in the Declaration, (vis) the | 
heſounding which was not in Iflue, and ſo is is 
rror. For the Plaintiff might have demurred upon 
de Plea, Siderf. 96. Calvert and Arnold. 


Diſſcontinuance. 


Error of a Judgment in Coventry. The Error 
agned was, becauſe the Judgment being by Ni- 
tl] dicit in Debt, was diſcontinued, for the Conti- 
wance was taken until the next Court which is Continuinee 
ncertain, which ought to be a day certain as till the next 
yer 262. But in Coventry there is no day cer- Court. [| 
an for keeping their Courts; for ſometimes it is | F 
eld within a Fortnight, ſometimes within Three 1 
s Nveeks, and all the Proceedings in Wales are ad- 
ourned until the next great Seſſion, and none 
knows when the great Seſſions ſhall be, Cr. Car. 
154. Felſon and Laxon. 
bat Error of a Judgment in Havering Bower in 
6:.ME/ex, becauſe the Judgment being in Debt by 
he Mbil dicit, there was a Diſcominuance, (vix.) 
by What after Imparlance day was given with the next 
ver Court and no day certain; and for this cauſe 
int. Judgment was reverſed, Cr. Fac. 572. Adams 
theFud Hytb. 1 


ich | ; Damages 3 Coſt 1. 


Error of a Judgment in Colcheſter, for that in gaith not ex 
dſumpſit the Verdict found Damages and Coſts ; ſenſu or 44 
nd the Judgment was quod quer. recuperet de dam- reduiſitienem, 


ont Wis; and Coſts found by the Jury to 53 . 4 d. 
1 le incremento per Cur. adjudicat. and he doth 
or 


tot ſay ex aſſenſu le Plaint. or ad requiſitionem del 
W 3 . Plaintiff, 


ages in the patents within time of Memory the Writ of En 


1464 1 The Law of Errozs 
Plaintiff, as all the Precedents are, for Coſts ought 
not to be inſerted for the Plaintiff but at his rede. 
queſt; and Judgment was reverſed, Cr. Fac. 589 
ucbe and Teoman. 
Who may en- If the Judgment be given on Nibil dicit, ij 
qune of Dame Inferior Court held before the Steward by Letter 


Interior Cour t. quiry of Damages ought ro be awarded returnab|, 


in Court, to be enquired there unleſs it be c 
therwiſe ſpecially declared by rhe Letters Pal 
rents, (viz.) that the Bailiff of the Court or oth 
Officer ſhall Enquire. In divers Inferior Court 
the Serjeant or Bailiff may Enquire. - + 
Where you ſay Ballivus, you mult add uf 
miniſter Cur. for there may be Pailiffs to Colle 
.. 0 


Error in Inferior Court. Ws 


| leer Error of a Judgment in Leiceſter in caſe fo 
bg al words , eats . Stile of 1 Court w. 
pPilwacita coram J. S. Majore & J. C. Recorder 
tore & J. D. & J. N. Aldermannis Burgi præ 
5 dict. ſecundum conſuetud. Burgi præd. Mt oh | 
Plaint being entred upon Summons, and a non «il 
inventus returned at a Court held coram diff 
J. S. Majore & J. N. & J.D. Aldermannis ſecw 
dum conſuetud. Burgi præ dict. & c. omitting th 
Recorder, ſed non allocat. for the Court is weg 
held by Cuſtom there coram Majore & 2 Alu 
men, Cr. Car. 572. Bryan and Wykes, 
Error f à Judgment in B. C. in Debt upo 
Obligation of 400 J. becauſe the Judgment i 
that the Major Commonalty and Citizens of L. 
don ſhould recover the Debt, and 6 J. for Co 
e 20 29 ejſad 


** 
— 


and Writs of Etros. ts; 
lem Majori &  Communitat. adjuged (omit 
ng civibus) and ſo no ſuch Corporation; and it 
as Error; but upon Examination and peruſal of 
he Dogget Roll (where it was well entred) it 
Jes awarded to be amended, Cr. Car. 543. Ann 
talings Caſe. 4 N oy 
In a Writ of Error brought upon a Record re- 
ported out af the Court at Kingſton, where the 
| Judgment given in Action of Debt for an 
ner ciament in a Court Baron. 1. Error, he de- 
red that at a Court holden before V. g. Stew. Steward, 
rd, Cc. whereas it ought to have been before the 
ators, for they are the Judges; but by Preſcrip- Suitors. 
on they may preſcribe to hold a Court before the 
eward, A Leet is always before the Steward; 
nd the Judgment was reverſed, Gob. 6. p. 68. 
Livell and Goldfton's Caſe. MAD) 
The Stile of the Court was placit a coram Ma- 
re, & c. Virtute Literar. patentium H. 6. yet 
e illuing out Proceſs, and filing Bail was entred 
andum conſuetud. Curie, and cited 1 Crok, 143. 
mg and Netbercoates Caſe, where the ſame Mat- 
er was held to be Error; for the Court being held 
vithin time of Memory, could have no Cuſtom to 
rarrant the Proceedings, ſed nos allocatur ; for it is 
Wccording to Law, and the juſt courſe of the 
ourt, 2 Vent. 72. Barnard's Cale. Ty 
Error of a Judgment in Burton upon Trent. 
Ihe firſt Error aſſigned ore tenus, becauſe it was 
dot ſhewed in the Stile of the Court, by Wat 
uthority it was held, (viz.) by Charter or Pre- 
ſcription. 2. Becauſe the Stile of the Court is 
ram Seneſchallo & Ballivo Dom. Paget, and he 
both not ſhew their Names. Per Cur. They are The names of 
Errors incurable ; for in theſe Inferior Gourts the the Judges bo- 
Authoriry whereby they are held, as likewiſe the IN 
ages before whom ought always to be expreſ- to be 3 
kd; otherwiſe, the King's Courts cannot take ſed. 
M 3 Con 


dy Preſcription Preſcription is not taken away by the Grants and 
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Cognixance of their Authority, Cr. Fac. 184. J 
— Caldwell. 955 | 7 — 77 
In a. writ of Error upon a Judgment. given il 
an Inferior Court, if the Stile of the Court be. 
entred in this manner coram F. S. Majore & |, 
Burgeſſes Burgi prædicti; this is Erroneous, fe 
it ought to appear to the Court where the Recor, 
is removed by Writ of Error, that they had pow" 
er to hold Plea, cither by Charter or Preſcription 
1 Rolls 795. Bowman and Hickſon,  _ 
In Rocheſter, in Debt on Bond in Pypowd 
Court, The Record was Curia Dom. Regis pedii 
pulveriſati tent. apud Civitat. Roffenſ. coran 
Majore & duobus concivibus ſecundum conſuetud 
Civitatis præd. a tempore cujus, &c. ac ſecundun 
Privileg. & Libertat. & c. conceſſ. & confirmat 
ec. and it was aſſigned for Error, that this Stile 
of the Court, that it is by Cuſtom of the King 
and his Progenitors, conceſſ. & confir mat. Oc. i! 
Repugnant in it ſelf, for the Charter determins 
A Cour being the Preſcription. Sed per Cur. A Court being by 


is not taken Confirmations of Kings, but they may uſe their 
4 + Surg Charters as Confirmations, or as Grants, or may 
Confirmarions claim thoſe Liberties by Preſcription notwithſtar 
ot the King. ding ſuch Charters, Cr. Car. 46. 
The Plaintiff in a Court of Pypowder held at 

Gloceſter ſecundum conſuetudinem Civitatis illiui 

brought Debt againſt H. who was in the Cuſtody 

of the Sheriffs, and they ſuffered him to Eſcape. 

It was moved that the Action lies not, becauſe it is 

not alledged that the Court is held there by Pre- 

ſcription or Charter. 2. In Pleading a Recovery 

in an Inferior Court, it ought to be ſhewed by 8 

what Authority the Court is held, whether by _ 

Patent or Preſcription; the Sheriff who is to tale 

advantage thereby (he being an Officer of the 

Court and arreſting the Party) ovght to ſhew it 

1 5 + 1 as 
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; Steward : they make Certificates out of In- Who oughe to 
Erior Courts, _ ought to ſhew ther ein how the Authority the 
Courts are held, for they beſt know their own Courts 75 


+ b Authority, and the omiſfion thereof iz juſt Cauſe held. 
$ „ Reverſe or Annul all their Proceedings: Other- 
falſlvile in the caſe of a Stranger as here, where the 


Sile of the Court is but inducement to the Action, 
ind theſe words ſecundum conſuet. Cur. will help 
it, Cro. Car. 45, 46. Hodges and Moyſe, 


* * 
1 


Error was brought upon a Judgment given in Court held oa 
Ian; where by the Record it appeareth that they a Sunday. 
i preſcribe to hold Plea every Widneſ day, and that After in nullo 
Jas not aſſigned for Error in the Record, but at- — ES 


me Bar, and Almanacks were ſhewed to the Bar. 


Cort in proof of it; and it was clearly held to be Trial by Al- 
dull Error, 1 Leon. 2.4.2, Pays and Face. manch. 


In Reſpect of the Julges and Officers of the 


Court. 


Error to Reverſe a Judgment in the Court of 

N. The Judgment is entred to be before the Ma- 
yor, and F. S. and JF. D. Aldermannis, and at 
the ſame time the Plaintiff was made Mayor pen- 
ding the ſaid Suit, ſed non alloc. unleſs the Party 
bad excepted to it in the Court, and it was diſal- : 
bwed there, then it had been Error: But if he where a Ilan 
Iadmits him to be his own Judge, it is not Error. may be his 
2. The Preſcription is to hold Courts before the own Judge. 
Mayor and two Aldermen ; and it is alledged, that | 
at ſuch a Court held before the Mayor and F. S. Court to be 
and F. D. Aldermen, &. and alledgeth in Fact, held before the 
mat F. S. was not then Alderman. The Defendant Mayor and 
pleaded in nullo eff Erratum, Per Cur. It is a wer eee 
manifeſt Error; for there muſt be two Aldermen, not an Aloer- 
and if F. S. was not Alderman, there were not ma. 

: „ two 


4 
4 


ſhew by what 


ter in »ullo eff Erratum pleaded, it was affigned at affigned a the 
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two Aldermen, Cr. Elix. 320. Waſh.and Collin- 
5 a In a Writ of Error upon a Judgment in an 
4 Inferior Court, if the Stile of the Court was Cur. 
tenta coram J. S. Seneſcallo Curie, &c. and F.S. 
was not Steward at the time of the Court held; 
its Error, Hall and Nichols. 
Where award. In Inferior Court, if the Parties are at Iſſue, 
ing ot Proceſs and upon this Proceſs is awarded to the Serjant at 
is good without Mace (not naming his name) & Miniſt. Cur. 
— * _— præd quod ſecundum conſuetud. Venire fac. Oc. 
dune nawes this is a, good award of Proceſs without naming 
his name; the naming him is not neceſſary ; for it 
appears that the Officer did it, Tr. 14 Car. B. R. 
Bellamy mn Davies. OT, we | © 
7 Error of a Judgment in Burton on Trent, be- 
e des 3 cauſe the Stile of the Court was coram Seneſcallo 
muſt be expreſ· & Ballivo Dom. Paget and does not ſhew their 
ly named. Names. Per Cur. The names of the Judges be- 
fore whom ought always to be expreſſed ; other- 
wiſe the King's Courts cannot take Conuſance of 
their Authority, Cr. Fac. 184. 
Need no per- An Outlawry may be reverſed by bringing a 
tition to be Writ of Error without ſuing Petition to the King, 
0 to tba 3 Leon. 1 60. 3 a x 8 
. Ed. 4. 44. In a Writ of, Error brought by 
— _ roy J. 5. ae e an N ee him, he 
Error, at vhoſe doth not ſurmiſe in the ſaid Writ at whoſe Suit he 
Suit he was was Outlawed, and the Juſtices ſaid this was 
Outlaued· a ſtrange Writ and no certainty ſuppoſed by it; 
for by the Writ it doth not appear he was Out- 
lawed at the Suit of the Party or of the King, 
or for what thing: But when the Court was in- 
formed, that the ancient Form was ſo they changed 
their Opinion and awarded the Writ good, 4 Rep. 
93. b. cited in Slade?s Cale. | - 


The 


and Writs-of Errors. 
The Court refuſed to Reverſe an Outlawry on a 
Writ of Error in Indictment of Perjury without 
of the Party, being a Criminal Caſe, but 


in civil Actions on Affidauit of Sickneſs, they 


may Reverſe it * n 2 Keb. 809. The ING 


againſt Fobn 


CAP. 


| Variance. 
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Error to Reverſe Ontlawries for Variance. Fur 
Variance from the Original. Quod non ſunt 
Invent. and ſaith not nec eorum aliquis. To Re- 
verſe Outlawry by Error there need no Petition 
to be ſued to the King. No ſurmiſe in that Writ 
of Error at whoſe Suit he was outlawed, de 
Com. in Com. where it ought to de Huſtingo in 

Huſtingum. Outlawry upon Attainder. Qui non 
comparuerunt, and ſaith not nec eorum aliquis 
utlagatus eft, and ſaith nat per judicium Coro» 
natorum. Shews not where the Proclamations 
were made. Error in the Exigent. The alias 
cap. was returned by one F. and be was removed 
from his Office and T. was Sheriff. The day 
when one of the Counties was held. not returned. 
Where Capias doth not lie on the Original it is 
Error. Error to Reverſe Outlawry to be aſ- 
ſigned in Perſon. If the princial Record be re- 
verſed for Error, the Outlawry which is ground- 
ed upon it (hall be reverſed alſo. Where a Man 
15 to annul an Outlawry his Perſon is not to be 
diſabled by any other Ontlawry. Outlawry and 
Execution where Erroneous. = Es 


* Treſpaſs. 1. The Plaintiff in the Original 


was named Barnes, and in the Exigent Bernes 


ſo an (e) for (a). Gaudy held it to be no Error, be- 


cauſe it is in the name of the Plaintiff. Fenner 
contra, for the Exigent iſſued at the Suit of a 
wrong Perſon, the Original was (blaba ſua) and 
the Exigent was blada, and this held a plain Va- 
riance, and the Utlary reverſed, Cr, Eliz. 240. 
Elſden and Barnes, © 3 

| The 


* 


and Weits,of Errozs, - 171 
The Defendant in the Original Action of Debt Variance from 
was named zuper de London, and in the Exigent *be Original. 
de London, its Error; for the Original was the 
Foundation of the Suit, and the Exigent is to 

perſue it without variance, and the word (auper? 
being omitted out of the Exigent, it was Erro - 
neous, Cr. Eliz. 49. „F 

Error upon a Recovery in Debt, and Outlawry 
upon it. 1. Error, The Defendant brought Debt 
againſt Lancelot, and F. S. and the Sheriff re- 
turned quod non habeat bona & catalla quod ſum- 
monire poſſint, where it ought to be per quod, Ge. 
2. It ought to be neque eorum aliquis habet. 5 It Ned vom ſnt 
is returned quinto exatti fuerunt per quod utlagti er ee _ 
exiftant, whereas it ought to be per judicium co- wrum aliquis. 
ronatorum utlagati, for they are Judges, and the b 
Certificate is to be by them. 4. In the Original 
he was named Lancelet, and in the Exigent Las- 
celot. 5. He was outlawed in Huſtingis, and faith 
not in Huſtingis de communibns placitis ; and for 
theſe Errors the Judgment was reverſed, Cr. Eliz, © 
Fo. Lancelot and Johns. 7 
A Writ of Error to Reverſe an Outlawry in 
| Felony; the Error aſſigned was, that the Exigent 
iſſued forth into London, and the Sheriff returned Pe Com. in 
that he had proclaimed the Party de Com. in Cum. 3 1 
quIuſque, &c. where it ought to be de Huſtingo in he Hefen * in 
Huſtingum; clearly it is Error, 1 Leon. p. 325. Haſtiagom. 
Marſhe's Caſe.  _ | 1 5 
Error to Reverſe an Outlawry upon the Atain · qutlawry upon 
der of J. M. his Father whoſe Son and Heir he Attainder. 
is, Who was attainted and hanged for the Murder 
of T. C. the Error aſſigned was in the Indictment, 
for that ſaid T. A. was indicted in the County of 
Somerſet, that whereas the ſaid 7. M. nuper de P. 
in Com. Dorſet Gen, apud W. in Com. pred. ſuch a 
day did ſtrike and killed the ſaid T. C. and the 
exception was the ſtroke and death was at W. 
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* 
. 

FT 

TH 

8 

N. 

1 

18 

1 


—— 
1 


und ſhews 


Nut Non com. 


paruerunt, and tum comit atum, 
ſaith not nec 


eorum aliguis. 


Utlegatur ef, 


and faith not 


per judicium 
coronatorum. 


The Law ol Errow 
in Cem. pred. and that ſhall be intended in Com. 
Dorſet which was laſt mentioned, and then the 


Indictment in Com. Somerſet is meerly void, for 


Somerſet is not named in the Body of the Indict- 
ment, but in the Margent; and it was Error, Cr, 
Eliz. 100. Morgan's Caſe, e 
I. Error aſſigned was, becauſe the Cap. was 
awarded againſt 5. wiz. 3 Men and 2 Women, 
and fo in the Exigent, the return was quod ad quar- 

5 non comparuerunt, and ſaith 
not nec eorum aliquis comparuit. Its a manifeſt. 
Error, becauſe it was returned utlagati exiſt unt, 


where for the Women it ought to have been Wa- 


viatæ; and it was reverſed, Cr. Fac. 3 58. Mid- 
r ER 


Ihe Error affigned was, for that the Outlawry 


being in Suſſex, the Qutlawry is 1eturned after the 
Quinto exactus ideo utlagatus eſt, and doth not ſay 
per judicium coronatorum; and it was reverſed, 
Haydon and Min's Caſe; otherwiſe, if the Out- 


lawry be in London where there is not any Coro- 


ner, but the Mayor there is perpetual Coroner, 


Cr. Fac. 531. : 1 5 3 
Outlawry in Debt after Judgment. 1. Becauſe 


in the Original Writ and all the Proceedings ſhe 


is named Agnes Gargrave of Kingiby in Com, 


Eborum, and in the Exigent ſhe is named nu 
Kingsby; it was reverſed, Cr. Fac. 576. the Lady 


de 


| Gargrave againſt Markham. If at the time of the 
Exigent awarded, the Party be Impriſoned or be- 
ond Sea, it ſhall be reverſed. e 


proclamations 


where made. 


Outlawry was reverſed for theſe two Errors, 


1. Becauſe it was not ſhewed where the Party 


that was Outlawed Inhabited. 2. Becauſe it was 


at ſbewed that Proclamations were made, but not 


ſhewed that they were made at the Pariſh where, 
Oc. March 20. | hs 
- | Error 


Error of an Outlawry, It was 4 Exact. ad Com. 

meum apud Weſtm. and ſaid not ad Com. mum © 

Mid. ith Error, 1 Keb. 177. 
In Cæſar and Stone? Caſe, the Error aſſigned Error in the 

was, That in the Writ of Exigent no place was Exigent. 

mentioned where the Sheriff was to have the Body, 

ſo that the Sheriff cannot know into what Court 

to bring the Body; and Judgment was reverſed, 

en Emer tops tt ohne 8 
Error to Reverſe an Outlawry in Debt. 1. The 

| Defendant in the Original was named Elred, ac- 

cording: to his true name, and in the mean Proceſs, 

Vit. Capias, he was named Eldred. And if there 

be any difference by Omiſſion, Addition in Inter- 

poſition of any Letter between the Original and 


judicial Proceſs; it is Erroncous, as Walwyn for The #/ia: cap. 


| Walweyn, Sein Fobn and St. Fobn, Cr. Elis. 116. hy os f. 


2. Which was Error in Fait; that the alias ca- and he was re- 
pies was returned by one Felton, whereas he was moved from 


then removed from his Office, and Townſend was his Office, and 


Sheriff; to which they had pleaded in nullo off L: was Sheriffs. 


Erratum, and ſo the Court ſhall intend it to be 

true: And this was held fatal; and for theſe 

Errors Judgment was reverſed, Cr. Elix. Elred 

and Waſs. | | , 

I the Sheriff do not return the day when one t returning 
of the Counties was held, its Error to Reverſe the the da weak 
Outlawry; for it ought to appear to the Court one of the 
when every County was held, that it may ap- Counties was 
pear there were ſo many days between every held. 
County Court, Cr. Elix. Procter and Taylor. 

Error to Reverſe Outla wry after Judgment in à Where capias 
Bill of Priviledge, becauſe no Proceis of Out · lies not on the 
lawry was awarded, for Capias doth not lie Original. 

in the Original; it was held a manifeſt Error, 

Crew and Bailies, 


Error 


and Writs'of Errows, x73. 
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js aſſigned in Fer- ment and Outlawry againſt them ; they muſtborh 


FT Lanc.andthe Error was for that the Sheriff returns 
in quod ad Com. Lancaſter tent. ibid. & cc. where it 
IN ſhould be ad Com. tent, apud Lancaſter, or other 
li certain place to which this word (ibidem) ſhall 
1 have relation, 4 Rep. 94. 
1 Upon an Indictment of Death againgſt 4. an 
4 Exigent was awarded in the County of Lincoln, 
My and the ſaid A. dies, and he was never Convict or 
FI'k Attaint, and his Executors brought a Writ of 
il Error to Reverſe the Award of. the Exigent, for 
1 in as much as the King is intitled by matter of 
4 Record, it ought to be avoided by Matter of as 
1 high a nature, 5 Rep. 2 part 111. cited in Fox- 
of ley's Caſe. 1 


Feen Regul. Judgment muſt be given in a Court of 
any other Out- | 2 2 
la ury. Outlawry upon Proceſs, the Judgment is given in 
Regula, the County Court, which is no Court of Record 


the Sheriff doth return the Exigent whereby 
the Outlawry appears of Record; or that the 
Outlawry be removed by a Certiorars, for before 


the 


'Y 


Errors muſtbe Error by Baron and Feme to Reverſe a Judg- 


1436 | 
= Aſſign Errors in Perſon, being to Reverſe an Out · 

| ; lawry, Cr. Eliz. 611. Wade and his Wife againſt 
eule. Note, If the Principal Record be reverſed for 
Th Error, the Outlawry which is grounded upon it 
..-- | - ſhall be reverſed alſo, Pop. 185. God. 119. 
Ha A Writ of Error to Reverſe Outlawry in Com 


ö 0 Where l Man Where a Man is to annul an Outlawry, his 
2 do annul an Perſon ſhall not be diſabled by any other Outlaw- 


5 de diſabled by ; . . | | 
4 "her Oul. Record, upon which Error lies: But in caſe of an 


Exception. by the Coroner (fave in Londen.) Judgment is given 
by the Recorder, and not by the Mayor who is 
Coroner by the Cuſtom of the City; but when 


that time that the Outlawry appear of Record, 


- and. Ulrits of.Erro2s. 


#$ KL 


8 * . x # _L#S 4 22 | 
the Defendant doth not farfeit his Goods, nor can 


175 


the Plaintiff be diſabled, nor any Writ, of Error 
doth lie in that Caſe, 1 Inft. 285, 


F , 


If a Man by Proceſs upon the Ori inal be Out- 
lawed, there he ſhall be reſtored to nothing in 
the perſonalty againſt the Plaintiff, but only to Releaſe of all 
reverſe the Outlawry, and on ſuch caſe a Releaſe Aftions per- 
of all Action perſonals is no Plea: But if the Plain- ſonal where a 
tiff in a perſonal Action recover any Debt or oo Plea of 
Damages, and the Defendant is Outlawed after * 
Judgment, there in a Writ of Error brought by 
the Defendant on the principal Judgment, a Re- 
leaſe of all Actions perſonals is a good Plea, 
vide ibid. | = 

Error upon a Outlawry in Felony, the Plain- 
tiff ought to have a Scire fac. to all the Lords me- 
diate and immediate, 7 Hen. 7.5. 11 Hen. 4. 53. 
4 Edw. 4. 10. . | 

Error of a Judgment and Execution in B. C. 
Error aſſigned was, for that Wells recovered a- 
gainſt Dennis 400 Marks, and. had Execution by 
Fieri fac. and upon it the Sheriff returned, that he 
had levied 90 J. parcel of the Debt, and had the 
Money in Court, and that the Defendant had 
no more Goods unde, &c. and notwithſtanding 
Wells ſued a Ca. ſa. of the whole 400 Marks, Outlawry and 
Exigent upon it, upon which Dennis was Outlawed, Execution E: 
and to reverſe this Outlawry and Execution he eu. 
brought Error, and the Court held the Outlawry 
and Execution Erroneous; for it ought to have 
made mention of the 90 J. levied before, Cr. Eliz. 
344. | 
A motion was made to reverſe an Outlawry 
in Treaſon, there being a Writ of Error brought 
and the Error aſſigned, (viz.) that it did not ap- 
pear where the Huſtings where held, for it is at a 
Court of Huſtings, & c. omitting pro Civitate 
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London 


P 
— FY k 
_ TER 
_ 
> 
os roy cre — — — —— ͤ —mH— — 
. — ——ů— —u—ü—ñ— . — — So 


——ͥ 2 — — 
>, tw — 


* where the Ha- 
ſtings were 
held. 


verſed, 4 Mod. 316. Rex 
| OC: | 


_ _TheL „- | 
anden; one of the Judges 
2 to be a Scire + to the Lords op Bio and 
immediate before the Outla hy ſhould be reverſed. 
But per Gur. It was not n 
cauſe the Forfeitures do' not belong to them but 
to the King, whereupon the Outlawry was re- 
. l 


Be 


CAP. 


ary in Treaſon, be- 


ey oe 0 -” bas (Þ 


and Writs of Erroꝛs. 
"Cab. x e 
rror of a Judgment in Wales. How they have 


| their Proceſs in Wales in one and the ſame Seſ- 
ſions, Stat. 34 H. 8. b. In Northwales the 


177 


Cuſtom is to Sue by Bill or Plaint. Mrit of 


Error to Reverſe a Judgment in Ireland how 
managed. Where and why Fudges may not a- 
ward Execution there, Error to Reverſe a Fudg- 
ment on Indifllment. Omiſſion of the Words 
(probor. & legalium hominum) the Party out 
of the Realm, 5 . 


F 


N a Quad ei deforceat in Nature of a Writ of 


Right, | 
1. Error: The Writ being general the Count 
s, that he deforced him of a Meſſuage, 29 Acres 


of Land, ec. and 20 Acres de jampna & bruera, 


which ought to be ſhewn the particular quantity 
of each. Per Cur. jampna & bruera, are not in- 
tended Lands of ſeveral forts, but one and the 
ſame Land which is Heathground, whereupon 
Gorſe and Furs are Growing. 

2. The Iſſue is not well joyned, becauſe he 


M hath pleaded he hath majus jus tenendi Tenementa 


fanma G 


brutya. 


præd. than the Plaintiff, and doth not fay ib; & © 


Heredibus ſuis according to the uſual courſe, and 


it may be he was Tenant for Life or in Tail. 


Per Cur. 'The Court will not intend that he had a 
leſſer Eſtate than Fee. 


3. Becauſe the Venire fac. had not 15 days be- 


tween the Teſte and the Return thereof, but was 


the next day after the Teſte. Sed per Cur. In How they have 


Wales they have their Proceſs from day to day in 
one and the fame Seſſion , and Judgment was 


Annuity 


their Proceſs 


in Wales in ons 


and the fame 


affirmed, Cr. Car. 179. Griffth and Fenkint. Seſſiom. 
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178 The Law of Errozs 
Annuity by Bill at the Grand Seffions at Car- 
narven; ſeveral Errors were affigned upon the 
Record, to which the Defendant in the Writ of 
Error pleaded Not- guilty. And now ore tenus other 
Errors were infiſted on, one was that this Bill of 
Annuity is not maintainable, but he ought to have 
Sfat.34 H. 8. an Original Writ; for the Statute of 34 H. 8. 6. 
* appoints, that in Wales Actions real and mixt 
call be ſued by Original Writ and not by Bill, 
and this is an Action mixt, 2 H.4. fo. 13.Co.Litt. 
285. But Cur. contra, for it being an Annuity 
which chargerh the Perſon who grants it, though 
with a clauſe of Diſtreſs, not being granted by 
him for himſelf and his Heirs until Ele&ion made, 
and a Diſtreſs taken is meerly perſonal; and Ny 
for the Defendant in the Writ of Error moved, 
that this being not aſſigned for Error, the Plaintif 
ſhould not bave advantage thereof, for the Statute 
referrs, that Suits ſhall be in North. wales, and 


Mii. 8 tm Ct As ag, 


the Cuſtom is Bill or Plaint; and if he had aſſigned that for the 
to Sue by Bill Defendant, he might have maintained it by the | 


or Flaint. Cuſtom of North-wales : But the Court relied 


not on that Point, and Judgment was affirmed, N 
Cr. Jac. 17 3. Bodvell's Caſe, vide Cr. Car. 3 10, l 
340,444. 6 1 | 5 
Erroneous Judgment given at the Grand Seſſi- MI, 
ons in Hales, in Plea real or mixt ſhall be redreſ- 
Stk. 34 ff. 8.6. ſed in B. R. in England, per Stat. 34 Hen. 8. il, 
| c. 26. | FR 
But in Plea perſonal it ſhall be redreſſed before '* 
the Preſident of the Council in Wales by ne 


Bill. 7 
But Judgment in the Aſſizes in Males cannot 
be redreſſed in C. B. Dyer 250. | las 


Upon Error in B. R. of a Quar. Impedit in My, 
Males. Per Cur. according to Courſe, if the Nun 
Certiorari be entred in B. R. The Defendant mult Ml, 

| - „ have een 


of London againſt Lewis. 


In common Recovery in Wa 
becauſe the Summons is Teſte ſubſequent to the £ovey. |» 
return of the Ded. pot. neither is it Error although 


and Writs of Exro2s. 

have a Scire fac. ad audiend. Errores if not en- 
tred firſt, and after a Qꝛare executionem non ba- 
beret by Writ to the Biſhop, 1 Keb. 156. Biſhop 


non conſtat, that there was any Warrant of At- 
torney for appearance, Siderf. 21 3. Milli and 


Floyd. 


Writ of Error to Reverſe a Tulgment in 
| Ireland. 


A Writ of Error was brought in B. X. to Re- 
verſe a Judgment in Ireland; it is a Superſedeas 
to the Executors, for although the Record it felt 
is not ſent over for fear of loſing, yet a Tranſcript 
is made thereof which is all one, March 10. but 


this ſeemed not to be Law. 


For 


St. John and Comin's Caſe, 


this St. obn brought Ejectione 


5 


M. 5 


Fac. was 


ſirme in B. C. in 


Irland : On Iſſue pleaded it was found pro Quer. 
and he had Judgment there; upon which Cum- 
min brought a Writ of Error in B. R. in Ireland, 


and Aſſigns for Error, the went of an Original; to 


which St. F 


>> 0 % 


ohn rejoyns and pleads, That ſuch a 
day an Original Writ was delivered to ſuch a 
one, Gc. and concludes al paizs, And the Judg- 
ment reverſed there for want of an Original ; up- 
on which Sir Fobn brought a Writ of Error of the 
udgment of reverſal in the King's Bench in Eng+ 
land. And the Judgment given in B. R. in Ireland 
vas reverſed here, becauſe the Matter was diſcon- Diſcontinu- 
unued, for when the Plaintiff in the Writ of Er- ance, 

"or in Ireland aſſigned his Errors, and the De- 
knJant there Replies, and concludes to the 


Country. 


179 


les it is not Error, Common Re- 
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Judges here 
may not a- 

ward Execu- 
tion. 


Country, where in truth the Matter of his Pl« 
ſhould have been tried by the Record, (viz.) whe. 


Execution dong ; and this is the Courſe, Ive 


award, Execution, Cr. Car. 512. Mulcarry's Cal: 


The Law of Ertos 


ther the Original Writ was delivered, or not, 
for this appears on the Record, and then the 
Plaintiff in the Error there neither replied not 
demurred upon the Plea of the Defendant, by 
which all the Matter was diſcontinued. It was 
moved, to have the Record remanded in Ireland 
with Certificate of the Judges reverſal here. Bu 
per Car. The Record ſhall not be remanded, f«MW-: 
tho 33 Ed. 3. Error 83. is, that out of Irelayi 


no more ſhall be certified but the Tranſcript, yell" 


the Law is not ſo at this day; for the Writ of ETH 
for which goes out of Chancery here to the Ring 
Bench there commands the Record to be ſent 
But if the Judgment had been reverſed upon th 
Verity of the Matter, although the Judges hen 
may not award Exccution, becauſe they have 

Officer ſubje& to their command; yet they ſhul 
make a Mandate to the Chief Juſtice, there to ſe 


ton, I17, 118. 1 1 

The Error aſſigned was, in Eſectione firme d 
I oo Acres of Bogg, which is not good. But 
Cur. It is an uſual word and there well known 
The Judgment in ireland was reverſed, and Jude 
ment given for the Plaintiff Quod recuperet Tr 
minum ſuum pred. and ordered that there ſhoul 
be a Writ directed to the Chief Juſtice in rela 
to reverſe that Judgment, and command him tt 


In Error of a Judgment in Ireland if Parties x 
pear and no Errors be aſſigned; the Court u 
motion gives a Peremptory day to Aſſign Error 


2 Keb, 590. 


En 


andWrits of Errozs. 181 


Error to reverſe p Judgment upon Indict ment. . 


d nor - 
„ by It was aſſigned for Error in Hamond's Caſe, be- Onion of 

t wa use the Record is, Quod per Sacramentum F. the words pro= 
elan Cc. It was preſented, and theſe words probor.borum & le- 


þ legalium hominum were left out; and for this ga homie 
auſe the Court held it to be ill. num. 
Another Error was, becauſe it appears not in 

hat County the place was where the Indictment 


d, fot 


elan 


t, yet 

of Es taken; but a County was named in the Mar- The name of 
King ent of the Record: And this was held to be ill; County in the 
e ſent nd it was reverſed, Cr. Elix. 75 1. Hamond a- Margent. 

on the nſt Dom. Reg inam. 

$ hen T'o reverſe an Outlawry for Murther: The Er- 


or aſſigned was, Quod tempore promulgationis ut- 


Ve 
y (hlfffÞz01ie &* diu antea G. poſt, he was in partibus 
to e Nnmarinis, (viz.) apud Harlem in Hollandia, &c. 


e ought to have ſaid at the time of the Exigent 

warded, and not at the time of Judgment of the _ 
Nutlawry. Per Cur. If a Man commits a Mur- por that the 
er, and after Exigent awarded he flies out of the Party was out 
tealm, and after he is outlawed he ſhall not re- ot the Realm. 
erle this Outlawry for that Cauſe, Cr. Fac. 4.64. 

arter?s Caſe. 


el ver 


rme (| 
But pe 
"NOWN 


| Judg 
et To 


ſhouiY Upon an Indictment of Death againſt A. an Ex- 
[relanWent was awarded in the County of Lincoln, and 
him e ſaid A. dies, and he was never Convict or 
s CaſeWittaint ; and his Executors brought a Writ of 


rror to reverſe the Award of the ſaid Exigent, 
Ir in as much as the King is entituled by Matter 
| Record, it ought to be avoided by a Mattenof 
Pig a nature, 5 Rep. 111. cited in Foxlies's 
aſe. 85 . 

Error lies in B. R. on Judgment there given up- 
Indictment, as well as in Parliament, Sderf. 
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The Law of Erroꝛs 


CAP... XXL. 


Errors to reverſe a Fine. The Record it fe 
is not ſent, but a Tranſcript and why. The Fin: 
muſt agree with the Record ſed quær. with tba 
which is with the Cuſtos brevium, er that whic 
is with the Chirographer. The Conuſance ta. 
ken by one, and the Ded. pot. is to two Foynih. 
If a Rent be under 5 |. they uſe not to mentin 
it in the Fine ingreſſed. Where one may (6, 
that the Connſor died before the return of th 
Merit of Covenant and where not. Title of Er 
ror deſtroyed by a Feoffment. When the Writ » 
Covenant may be ſaid to be pending, That 

' which is comrary to the Record not to be aſſigned 
for Error. Writ of Covenant bore Teſte fir 
the Teſte of the Ded pot. Error in the Proc la 

mation. Who is the principal Officer as to the 
Proclamations. Writ of Error quod coran 
vobis reſidet. Variance between the Writ « 

Covenant and the Fine certified. VV here a Man 
muſt ſhew bis Title in the VVrit of Error, as 
bow Coſin, and where not. Fine may be reverſe, 

285 to one, and ſtand good as to another. Whe,and 
in what manner to certifie Fines. One ſhall ni 
Aſſign Error to defeat the Eſtate given to him 
ſelf by the Fine or Recovery. Caſes of ameni 
ments of Fines Stat. 23 Eliz. c. 3. The way 15 

Plead where two Fines are pleaded each in bur 
of the -other. The Heir ſhall have Age in 
VVrit of Error. Error to reverſe a Recover 
In what Caſe the Plaintiff ought to Entitle bin. 
ſelf in the VVrit of Error as Heir to the Mif. 
What Heir ſhall have Error to reverſe a Reer 
very. If a Feme Covert appears as Vouc bee bt 
ing within the Age, its Error. , 


o . © .7 = 


J aa. al-- aa - . 


. att = 


tis in Exeter which is uncertain, for Tenementis 


as an Ejectione firme of a Tenement is ill. Indict- 
ment, that one entred Tenementum with force is 


and TUrits of Erro2s. 


Writ of Error is brought in B. R. to re- 
Y verſe a Fine in the Common Pleas ; there | 
the Record it ſelf is not ſent but a Tranſcript þ 
thereof, becauſe we have no Chirographer to re- 
ceive it, per Barkley March 10. 

P. wb two Writs of Error, one to reverſe a 
Fine, the other to reverſe a Common Recovery by 
reaſon of his Non age. The Caſe was, E. was 
tenant pur vie in Right of his Wife, the Remainder 
to P. in Fee. Per Cur. This Writ is well brought, 
becauſe it is no Error in the Record but an Error 
in Fait; and if two Infants bring a Writ of Er- 
ror they muſt Aſſign the Errors ſeverally. 2. 
The Writ of Error upon the Fine makes mention 
of 105 Acres, and the Fine certified is an 150 1 p. a 
Acres. To which it was anſwered, That the Fine, — mo | 
agreeth with the Record, which is with the Cuſfos Record, Quer. 
brevium; but Wray ſaid the principal part of the with that which 
Fine is with the Chirographer , and it ought to a- is wich the c 
gree with it, elſe it is not good; and the Fine wig COS 
reverſed quoad the Infant only, Pigot and Ruſſels Chiregrapher, 
Caſe, Cr. Elix. 115. 124. | 
Error to reverſe a Fine levied in Exeter, upon 
a Plaint in nature of a Writ of Covenant. Error 
aſſigned, That the Plaint was de duobus Tenemen- 


contains divers things, as Rent, Land, Meadow ; 


not good; and the Judgment was reverſed. C. If 
a Fine levied in Exeter be good, for they cannot 

preſcribe to levy Fines, for then the King ſhould 
loſe his Fine pro licentia concordandi, Cr. Elix. 
Auſtin and Steen againſt Courtney. 
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184 The Law ok Erro2s | 
Conuſance Error to reverſe a Fine in Cheſter, the Conu- 
taken by one ſance was taken of it by one, and the Dedimus po- 
7 5 oh 4 reftatem to him and another joyntly ; and thi 
joyntly. was Erroneous. | | | 

© In Argenton and WeFfover's Caſe, 1. Error, 

Ir appears by the Record that the Caption of the 
Conuſance of the Fine was before Sir Roger May. 

word, 27 March, 27 Eliz. And the Writ of 

Covenant and Ded. pot. bore Teſſe the ꝙ of April. 

And fo the Conuſance taken without Warrant; 

and by the Statute of 23 Eliz. the day of the 

Caption is always to be certified: But the Court 

over- ruled it, and ſaid then they muſt reverſe di. 

vers Fines. 2. That by the Caption of the Iſſue 

upon the Ded. pot. the Land was given to W. and 

' Variance. his Wife, and to the Heirs of the Body of the 
. Husband, of the Body of the Wife begotten, and 
the Fine ingroſſed was to the Heirs of the Body 
of the Husband upon the Wife begotten; ſo is 
variant; but all the Juſtices conceived it was not 
material, for in both Caſes the Feme had but an 
Eſtate for Life, and the Baron an Eſtate Tail, and 
the words are of the ſame ſenſe. 3. The Writ 
of Covenant, and the Caption was de Manerio 
& Tenement. and 5 J. Rent, and the Fine ingroſſed 

| If the Rent be Was de Manerio and Tenementis : But it was faid 
under 5 J. they and agreed, That the courſe of Fines is, that if 
uſe not tomen- the Rent be under 5 /. that they uſed not to men- 
pine U = . tion it in the Fine engroſſed. The Caption was, 
my wy ſi contingat the Husband to die without Iſſue, that 
it ſhould remain over, and the Fine engroſſed was 

ff continga: if the Husband and Wife to die with- 

out Iflue, &c. fo it is variant; but it was held all 

one, for the Eſtate in Remainder is always limited 

upon the more long Eſtate, which is the Eſtate 

Tail; and the Fine was affirmed, Cr. Elix. 275. 

Argenton and VVeſtover. | 

. ; Error 
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and Mrits of Erro2s. 

Error aſſigned was, that the Writ of Covenant 
upon which the Fine was levied did bare date the 
10 of Aug: 12 Eliz. returnable menſe Michaelis 
eodem Anno (which was the 27 of OF.) and that 
a Ded. pot. iſſued to certain Comiſſioners to take 
the Conuſance which bore Teſte the 11 of Aug. 
in the ſame year, and that the Feme under whom 
the claim was made died the 17 Octob. eodem Ann. 


before the return of the Writ of Covenant. The 


Defendant pleaded, Thar after the Fine levied the 
Plaintiff enfeoffed J. S. of the ſaid Lands. The 


Plaintiff replied, That he did not Enfeoff, ec. 


and upon that they were at Iſſue; it was found he 
enfeoffed J. S. of 20 Acres parcel of the 120 Acres, 


but not of the reſidue. An exception was taken to 


the Aſſignment of the Error, (vix.) that the 
Wife Conuſor died before the return of the Writ, 


which is contrary to the Record and not to be ad- 


mitted. The difference is this, between a Conu- Where one 
ſance taken in Court, which is always after the may ſay that 


Writ returned, there the Party cannot ſay the 
Conuſor was dead before the Writ returned; but 


the Conuſor 
died before the 
return of the 


againſt a Conuſance taken in pais before Commif* wir of Co- 


ſioners, he may Aſſign for Error, the death of the venant, and 


Conuſor before the return of the Writ, for that where not. 


is not contrary to the Record; for the Conuſor 


may die after the Conuſance, and before the re- 
turn of the Writ ; and death is a countermand of 
the Conuſance, and the Recording it afterwards is 


Erroneous. And per Cur. The Fine is to be re- Title of Error 
verſed for the 100 Acres, and ſtand good for the deſtroyed ty 
relidue ; and the Feoffment only deſtroys the Title Feoffment. 


of Error for that part, Cro. Eliz. 468. Wright's. 
Cafe. | | : 


In Arundel's Caſe, Three Errors aſſigned. 1. Where the 
Becauſe the Writ of Covenant whereupon it was Writ of Cove- 


levied bore Teſte the 2 of Fan. 21 Elix. and the nant may be 
ſaid to be pens 


Ded. pot. to take the Conulance bore date the fame ain 
| 5 ſeconc 


The Law of Errozs 
ſecond day of January, reciting Quod cum breve 
conventionis pendet, & c. whereas it was not depen- 

| ding till the return, which was Octab. Hill. Per 

: That which Cur. The Writ of Covenant is pendant when it is 

i contrary to the purchaſed. 2. Becauſe the Writ of Ded. pot. was 

Record, is directed Rogero Manwood Mil“ whereas he was not 
not to be al- then Knight, and that was confeſſed by pleading 

_ for Er in mullo eff Erratum. Reſp. This is contrary to the 

. Record, and it cannot be aſſigned for Error, Cr. 

Eliz.. Gy 7. Cr. Fac. 11. „ 

A Writ of Co- Error to reverſe a Fine in Cheſter, becauſe the 
 venont bore Writ of Covenant bore Teſfe after the Teſte of 
, after the the Ded. pot. And it was held to be a manifeſt 
7 == 4 the Error, and the Fine was reverſed, Cr. Eliz, 

=p 740. „ 
Error in the Error was aſſigned in the Proclamations; 
Proclamation. whereupon iſſued a Scire fac. to the Cuſtos brevium, 
who certified the Proclamations, by which Certi- 
ficate it appeared that two of the ſaid Proclama- 
tions were made in one day, upon which the 
Defendant prayed another Scire facias to the 
Chirographer, in whoſe Office it appeared, that 
all the 8 were well and duly made; 
it was awarded, that a new Certiorars be 
directed to the Chirographer, who certified the 
Proclamations to be well and duly made. And 
thereupon the Court awarded, That the Procla- 
Who is the mations in the Office of the Cuſtos hre vium, ſnould 
principal Officer be amended according to the Proclamations in the 
as to the Pro- Office of the Cbirographer; for the Chirographer 
 Elamations. makes the Proclamations, and he is the principal 

Officer as to them, and the Cuſtos brevium hath 

but the Abſtract of the Proclamations. In this Caſe 

before the Writ brought, a Stranger had brought 

a Writ of Error againſt the fame Defendant upon 

| Writ of Error, the ſame Fine, upon which the Tranſcript of the 

uod coram Fine and Proclamations are removed in Banco, and 
wobiz reſidet. after the Plaintiff is Non ſuit; now another _ 
5 hat 


186 


hath Cauſe may have a Writ of Error, Quod co- 
ram vobis reſidet. 3 Leon. 106. Rag and Bowl:s's 


2. The Writ of Covenant was de 8 meſſuag. 


| ſuag. &c. 2 meſſuag. pro 2 toftis its not material, 


than need to be, Cr. Fac. 77. 


| verſe a Fine. The Defendant Pleads in Bar of 
the Writ of Error, a common Recovery by Te- 


and Writs of Erross. 187 


Caſe. | 
Errors aſſigned in the Fail of Bedford and 
Forſter's Caſe. — A 
1. The Writ was inter Nicholaum Foſter, quer. 
and fo was the Dedimus; but in the Caption of the 
Fine annexed to the Writ of Dedimus (which was 
certified) Præcipe Fobn Foſter ſen. Per Cur. its all 
one in found. „ 


2 toftis, &c. and fo the Dedimus; and the Fine 
certified was Pracipe, & c. de 8 meſſuag. 2 meſ- 


for the Concord hath relation to the Writ of Co- 
venant, and the Ded pot. and the entry of the 
Precipe upon the Teſte of the Concord is more 


% 


A Writ of Error to reverſe a Fine, Recovery. 


In a Writ of Error by remainder in Tail to re- 


nant in Tail of the Land. The Plaintiff Replies, 
That at the time of the Recovery ſuffered, that 
he himſelf was Tenant to the Præcipe of the Land 
comprized within the Recovery, at the time of 
the Recovery, and ſo the Recovery is void, upon 
which they are at Iſſue, and it is found by Ver- 
dict that he was Tenant of part of the Land, and 
of part not: This Iſſue is found partly for the 
Plaintiff, and partly for the Defendant, ſo that the 
Court ſhall go to the Examination of the Error, 
for that whereof he is found not Tenant to the — 5 BY 1 
Præcipe, but it ſhall be a good Bar of the Writ „ese , Rec. 
of Error for that whereof he is found Tenant very. 


—— 


188 The Law of Erroꝛs 
to the Præcipe, 2 Rolls Abridg. 711. Done and 
Smeth-burſt. ; - 

A Writ of Error to reverſe a Fine, was brought 
by the Plaintiff a Couſin and Heir to the Earl of 
Devon, and Aſſigns Error, and brings Scire fac. 
ad audiend. Errores, and doth not ſhew in either 
of the ſaid Writs how he was Coulin to the faid 
Earl; and for this Cauſe the Defendant pleaded 
in Abatement of the Writ. Per Cur. It is good 
enough, without ſhewing how. in the Writ of Er- 
ror or in the Scire fac. Dr the one is but a Com- 
miſſion to hear the Errors, and needs not ſuch 
TCertainty, and the other is but a Writ founded 
Where a Man thereon ; nor is it requiſite thar the Title be ſhew- 
mult ſhew his ed therein, unleſs it be in a ſpecial Caſe varying 
— Ho ms from the common Courſe; as where a ſpecial 
as how Couſin, Heir in Tail brings a Writ of Error, or he in re- 
and Heir or mainder, becauſe he is to intitle himſelf, he ought 
not, to ſhew ſpecially how Couſin, or how he hath 
the remainder ; otherwiſe not, Cy. Fac. 160, 161. 
Sir Richard Champernoon againſt William Godol- 
= — . 

4 A Fine may be reverſed as to one, and ſtand 
good as to another, I Leon, 114. Charnock and 

Worſeley, 3 Mod. 140. 5 
By the Statute of 5 H. 4. c. 14. all the parts of 
the Fine ſhall be enrolled with the chief Clerk of 
the Bench (which is the Cuſtos bre vium) before 
that the Chirographer had them out of Court; 
and the uſe is to direct a Wrir of Error to the 
Who, and ia Chief Juſtice of the Bench, and another to the 
what manrer Cuſt os brevium, to certify Tranſ. pedis finis, and 
to certify ines another to the Chirographer to certify Tranſcript. 
not æ finis, and theſe words are added in the Wrir 
to the Cuſtos bre vium, cum omnibus eundem finem 
tang. by force of which words he certifies the 
Original Writ, 5 Rep. 39.b. Teye's Caſe. 


The 


and Ulrits of Erroꝛs. — 


The Conuſor ſhall not aflign Error in the One ſhall not 


Grant and Render, by which he himſelf takes the Aſſgn Error 


Eſtate; no more than the Conuſee ſhall do in the 3 


Conuſance, for this is to defeat the Eſtate which to pimcar by 


by the Fine is given to himſelf, neither ſhall the the Fine, or - 
Recoveror bring a Writ of Error to defeat the the Recovery. 


Record in which he himſelf recovers; for the 
Judgment in the Writ of Error is to be reſtored 
to all that which he hath loſt by the Fine and 
Judgment, and not to avoid or loſe that which he 
had gained by the Fine or Judgment. A Man 
ſhall not reverſe Judgment for Error, if he cannot 
ſhew that the Error 18 in his diſadvantage, 5 Rep. 
39. Tees Cale. :\-: 
| Caſes of Amendments of Fines hanging a Writ 
of Error, 5 Rep. 44. a. b. Bobun's Cale, wide in 

Gaye's Cale 45. EE £ 

Fines reverſed for Non-age vide Infant. 

Error upon a Fine and Proclamations, the Pro- 
e 6s ſhall be certified, Com. 267. a. Fiſher's 
Cale. | 


very for falſe Latin, Raſure, Interlining mil-entry c. 3. 
of the Warrant of Attorney, Proclamation miſ-re- 
turned, or not return of the Sheriff, or default of 
Form in words, Stat. 23 Eliz, c. 3. and by the | 
Stat. 27 Klix. c. 19. this extends to Fines and 
Recoveries in Wales, YT 

Caption before the Teſte of the Dedimus no 
Error, Now. liber Entr. 255 c. ſect. 11.2. 
N. M. Tenant in Tail bad Ifſue two Sons, R. The way c 
and J. he died ſeized, and R. his Son and Heir le- plead where 
vied a Fine thereof, and afterwards levied another tuo Fines are 
Fine, and died ſans Iſſue. J. brought two ſeveral eee FO 
Writs of Error to reverſe both the Fines, and the one . 
Tenant to the Writ of Error brought upon tbe 
firſt Fine pleaded the ſecond Fine in Bar of it; 
and in Bar upon a Writ of Error brought * 

: » SI 


Error lies not upon a Fine or Common Reco- gag. 23 El. 


_— The Law of Erro2s 5 
bie ſecond Fine he pleaded the firſt Fine ; and the 
Court adviſed him to plead, that the Fine pleaded 
in Bar was Erroneous, 2 Leon. 211. Moultonꝰ; 
uUR | %% 
If a Dedimns pote ſtatem be awarded to two, and 
one of them takes the Conuſance of the Fine, and 
this Fine is afterwards drawn up in B. C. yet the 
Party may well have Error on this Fine, (viz.) 
Ded. pot. award- that the Conulance was without Warrant; for it 
ed to two, and ig not contrary to the Record, for the Ded pot. is 
ee po parcel of the Record, and the Aſſignment of the 
| where good or Error agrees with it; but if ſuch Erroneous Co- 
| Not. nuſance upon Ded. pot. and the Fine is afterwards 
drawn up as a Fine in Court; now no miſpriſion 
on the Dedimus ſhall avoid tbis, for it ſhall be ad- 
Judged as a Fine acknowledged in Court only; 
Nu. 34. 1 
Error to reverſe a Fine in the County of Mos. 
gomery by the Plaintiff, and Richard Herbert: 
The firſt Error,for that the Writ of Dedimus bore 
Teſte before the Writ of Covenant, and had a Sci- 
re fac. to warn the Heir and Terre-tenant. And 
T. B. was returned to be warned as Heir and 
Terre-tenant; and he appeared and pleaded, that 
Heir ſhall have William Bincon the Conuſee his Father died ſeized, 
his Age in a which diſcended to him as his Heir, and that he 
Writ of Error. js Terre-tenant within Age, and prays que parol 
Demur. The Plaintiff Counter-pleaded the 
Age, ſhewing that ſhe was entituled to have 
Dower before the Fine levied, and now is barred of 
her Dower by this Fine, wherefore ſhe Sues to be 
reſtored to have her Writ of Dower, and it was 
thereupon demurred. And per Car. Its no Plea to 
ouſt him of his Age (præter) Dodderidge. For it 
is a Rule, that the Heir being within Age, and 
in by diſcent (fo as he his Heir and Terre-tenant) 
ſhall have his Age in a Writ of Error, Cr. Fac. 
Barborn Herbert againſt Thomas Bincon. 


PJ! En ns os ad, > h &, © w- , 33A © 13 , 


Error | 


and Writs of Errow. 191 
4 Error to reverſe a Fine in B. C. 
5 | | 


Dom fegina Mandavit dilecto ſibi Tho. per le Heir 
9 Crompton Armig Chirographat ſuo de gel Conuſor. 
F Banco bzeve [num clauſum in hec verba 7. 
5 Elizabeth Dei Gzatia, c. dileco ſibi Thom̃ 
) Crompton Armig* Chirographar ſuo de 
X Banco falutem. Quia in Kecozdo & P!0- The wilt of 
X teſſu ac etiam in levatione cujuſdam Finig Error to the 
: in curia noſtra de Bane apud Meſtm Ter. Chregrapher 
: mino Palch anno Negni noſtri quinto coz 
0 Jacobo Dier & Hoctis luis tunc Juſtie 
i noſtris de Banco p2ed inter T. T. gem quer 
. E Heid Gage gem dekor de 2 Meſſuag', Fc. 
; in N. in Com noſtro No2th Erro? interte- 
nit manikeſtus ad grave damnum J. Gage 
ſenioꝛis gem Frat & Yered pꝛedict Henrici 
| ſicut ex qucrela ſua accepimus nos erroꝛem 
| ſ quis fuerit modo debie cozrigt F eidem 
| Joh plenam & telerem juſticiam fleri vo- 
: lentes in hat parte vobis mandamus quod 
| tranſcript not fints pꝛedict ac bꝛeve de con- 
ventione cum omnibus illa tangeid cuſto) 
que in cuſtos veſtra exiſtant ut dicitur no- 
bis ſub ſigillo veſtro diſtinct' & aperte red- 
datis & hoc bꝛeve, Ata quod ca habeamus 
in craſtino Sance Marti ubicunque runc 
fuerimug in Anglia ut inſpectis Kecozdo & 
zoceſſu pꝛedict ulteriug inde pꝛo Erroze 
illo coꝛrigendo fieri faciamug quod de jure 
C ſecundum legend c conſuet Regni noſtrt 
Anglie kuerit kaciend Teſte meipia apud 
Weſtin, c. : | | 


Harriſon. 


Decozd 
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Breve de Con- 


ven. 


Fine. 


Maii Termino Palch Anno quarto Regin 
die Wait eodem Termino tertia Pꝛoclam 


pꝛedict fit mene ſequitur in hec verba. 


ſuagiis, Tc. unde placitum conventionig 


the Common Pleas. 


_ a414um. | 


The Law of Erro2s 
Neco2d & Pzoceſſus de quibus in byeyj 


The Writ of Covenant, Elizabeth, SWG. 
Then the Note of the Fine, Catlpn Int T. 
T. gem quer & H. G. gem defo2e de 2 Mel: 


ſummonit fuit inter eos, Ec. ſcilicet quod 
pꝛedict Henricus retognovit Tenementa pd 
tum pertim̃ eſſe jus ipſius Thom ut ilk 
que idem Thom̃ habet de dono p2ed Yeny 
with Releaſe and Warranty. „„ 
Then the Writ of Error to the Chief Juſtice of 


Then the: King's Silver. 


Then the Writ of Error to the Cuſtos bre. 


Neco2d & Pꝛoceſs de quibus in codem 
bzevi fie ment ſlequitur in het vera. 

Then Recite the Ded. pot. — - 

And the Record of the Fine. Et eſt Concordia 
talis, &c. 

Then the Foot of the Fine, Bæc eſt fnalis Con- 
cordia, ec. | 

Then the Proclamation. | 

Nozthton 7, Secundum fozmam Statuti 
pꝛima Pꝛoclamatio faca fuit ſecundo die 


infra ſcripe ſecunda Pꝛoclamatio quinto 


octtavo die Maii eodem Termino quarta 
Pꝛoclamat undecimo die Maii eodem Ter- | 
mino quine P2oclamatio face fuit decimo 
die Junii Termino Dance Trinitatis Ani? 
quarto Regine infralcripe ſext Pꝛotlama⸗ 
tio 12 die Junii eodem Termino 7 Pꝛocla⸗ 
matio 17 die Juni eodem Termino 8 Pꝛo⸗ 
clamatio 17 Junii eadem Termino 44018 
tlama⸗ 


a” 
/ % . 


and Writs of Erroꝛs. 
camatio face fuit 271 die Novembzis Ter- 
mins Sei Michaelis anno 5 Ucgine in 
ripe to Proclamatio 24 Novemb eodem 


7 93 


T. cermino 11 Pꝛotlamatio 26 Novemb codss? 
el- Cermino, Ec. and fo on to the, 14 Pꝛotlama⸗ 


to Poſtea ſcilicer die Lune pꝛox' poſt 15 


Dom Aegina apud (Ueſtm ven p2edice 
Johannes Enge per S. TM. Attozm ſuum 
die quod in Kecoꝛd & Pꝛoceſſu p2edictts 
ir etiam in Levatione fints pꝛediet mani⸗ 
{ſte el. Errat in Hoc videlicet ubt per le⸗ 
gem terre hujus Negni Anglie ſup quem⸗ 
ſunque finem in Cut dice Domd Regine 


Weſind pꝛedicam Levat unica tantum P2o- 
camatio fieret in uno a{jquo die infra Ter⸗ 
minum pꝛedice in quo eedem Pꝛoclamatio⸗ 


tlamat᷑ fact facrunt 17 die Junii anno quare 
(upzadice IAdeo manikeſte eſt Erratum E 
fris pꝛedict Erroneus ck vacuus in Lege 
lriſtit. Inluper in Hecozdo & Pꝛoceſſu 
predicts ac etiam in Levatione finis p2e- 
dick manikeſte eſt Erratum in hoc videli⸗ 
tet Quod ſuper guolibet fine in Curia dice 
ond fiegine cozam Juſtié dice Dow? Ke? 


ent 16 Pꝛoclamatioid Et pꝛo eo quod fi- 


E. ingroſſaf & de Necozdo coꝛam Juſtie 
ite Dod Regine apud Weſtminſter de 
iecoꝛdo tantum modo lunt y P2oclama- 
tones de Meco2do reman. Jdeo fints pꝛe⸗ 
dice Erroneus & vacuus in Lege exiſtit. 
Et ulterius idem Johannes Page dicit 


uod pꝛediek T. S. in Pine pzedice nomi⸗ 
g 


tine apud Weſtminſter pzedice Levatiow 


natus 


Mi Martini iſto eodem Termino co2am _ 


Errors aſſign- 
ed. 


mam juſticariis ejuldem Regine apud 


es face fozent Et pꝛo eo quod 7 & 8 P2s- 


per pꝛedice Finem inter p2edice T. T. & . 


Contec is dead 
and Stire Fac. 


againſt rhe 


Heir, ad au- 
dien. Errors. 
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natug moztuug eſt quod Thõ Sawyer eſj 
filius & heres pꝛedictt T. Sawyer def, Et 


be cancelled. 


Error to rewerſe a Recovery. Vide tit. To re- 


Wives were vouched : The Plaintiff brought a 


The Law of Erro2s 


petit bzeve Dom Regi p2emunteny C. 
T. filium eſſend, Ec. pꝛout in ceteris. 
Scire kac returned. 
Errors aſſigned again. „„ 
Diminution alledged by the Defendants in the 
Proclamation, and a Certiozari to the Chizo- 
grapher. 
Judgment, that the Fine be reverſed, and a Cer- 
tiozart to the Cuſtos bꝛevium that the Fine 


verſe a Fine. 


In the Recovery four Husbands, and their 


— — — , 7 my, y mp. — — 


Writ of Error as Heir to one of the Husbands 
aud exception taken to it, becauſe he doth not 
make himſelf Heir to the ſurvivor of the 4 Hu. 
bands; each of the 4. and their Heirs are charged, b 
and then the Heir of each of them being charga a 
ble, the Heir of any of them may have a Wiit 1 


of Error. and it was allowed good. Error aſſign. U 


ed, 1. Becauſe the Vouchees appeared the ſame 
day that they were Vouched by the Attorney T 
which they ought not to do by Law; but the 


might appear gratis the firſt day without Pro 
_ ceſs in their proper Perſons, and fo at the ſequa bs 


tur ſub ſuo periculo. 2, Becauſe the entry of the 
Warrant of Attorney for one of the Voucher 5 
is, po. lo. ſuo F. D. againſt the Tenant, where i ; 
ſhould be againſt the Demandant, for preſent!) 
when the Vouchee entreth into the Warranty 


be is Tenant in Law to the Demandant; ane 
C LE „ 


l. 


2 


and Writs of Erroꝛs. 


this is Error, but the Writ of Error was not well In * 4 f 
the Plaint, F 


ought to entiĩ. 
tle himſelf in 
the Writ of 


and the Plaintiff ought to entitle himſelf in this Errors, as 
Writ of Error as Heir to the Wife; and the Heir to the 
Plaintiff brought a new Writ, 1 Leon. 291. Gro- eee 


brought, for the Voucher in the ſaid Recovery 
is of 4 Husbands and their Wives, and Voucher 
ſhall be intended to bein the right of their Wives, 


vener and Maſſey, 3 Mod. 119. 


Vide Done and Smithurſt* 's -Caſe ſupra in the 


Title to reverſe a Fine. 


He to whom the Land ſhould deſcend ſhall What Heir 
have a Writ of Error or Attaint. Artbur, H. ſhall have Er- 


ror to rere Ho 


brought Error againſt F. V. upon a Recovery 
had againſt Henry his Brother. The Caſe was, 
The Land was given in ſpecial Tail to Tho. H. 


Father of Henry and Arthur, remainder in general 


Tail. (Note, The Eſtate Tail in Poſſeſſion was to 


him and the Heirs Malcs of his Body,) Tho. had 


lſſue the ſaid Henry and three Daughters by one 
Woman, and the ſaid Arthur by another Woman 
and died ſeized. Henry entred and made a Fe- 
offment; 3 2 common Recovery is had againſt the 


Feoffee, in which Henry is vouched, who vouch- 


ed over the common Vouchee, according to the 
uſual courſe of Recoveries. Henry died without 
ſue, and Arthur brought a Writ of Error be- 
ing but of the half Blood to Henry. Per Cur; 
The Action is maintainable, If Lands be given to 
one and the Heirs Females of his Body, &c: 
and ſuffers an Erroneous Recovery and dies, the 


Heir Female ſhall have the Writ of Error; fo. 


upon Recovery of Lands in the Borough 
Engliſn, 1 Leon. 261. He ning bam and Wink. 
bam. 

if a Feme Covert appear as Vouchee being 
within Age; it is Error, Pal. 225. 
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Bail where not Debt againſt the Principal, and Judgment by 
relie ved by Er- Nihil dicit, but no Ca. ſa. iſſued againſt him, after. 
ror, but by ' 
' Andita que= 
rela, 


ment is Erroneous, but the Bail cannnot bring a 


OT" 


The Law of Etrozs 


wards two Scire fac. were taken out againſt the 
Bail, and two Nihil, thereon returned, and on 


that Judgment given againſt the Bail. The Judg- 


Writ of Error, but he ſhall have an Audita quere- 
la, Stiles 323, 288. Barcock and Thompſon. 


and Urits of Erross. 1297 


the CA ka. 

do- bo may have 4 Writ of Error or not. The Sheriff " 
oa WM hall not in Proceſs of Eſcape. Remainder in | 
re- Tail may bring Error on a Fine, So may be in | 


Revwerſion on 4 Common Recovery. Special Heir 
in Tail. Bail where not relieved by Error, but 
by Audita querela. One recovers againſt A. who 
made a Feefſment to B. neither the Feoffee nor 
the Feoffor ſhall have Error. An Attaint al- 
ways diſcends to ſuch Perſons to whom the Land 
ſhould diſcend, if ſuch Recovery or falſe Oath 
bad not been, Alien born may bring a Writ of 
Error. He in remainder expectant on an Eſtate 
Tail, ſhall bade a Writ of Error on a Tudg- 
ment given againſt Tenant in Tail. So ſhall he 
in Reverſion per Stat. ꝙ R. 2. c. 3. He that 
diſclaimeth ſhall never have a Writ of Error. 
In ſome Caſes he who bath but a poſſibility ſhall 
have a Writ of Error. Where one in remainder 
ſhall have a Mirit of Errer, and where nat. 
Bail not to have Error on the principal Fudg- 
ment. He which is concerned but for part only 
ſhall bave a Writ off Error. Executors may ba ve a 
Writ of Error an Outlawry pronounced againſt 
their Teftator.The Form a ÞDClaimer Bat incaſe 
of Retraxit one may have a Writ of Error. The 
Form of a Retraxit. He that confeſſeth - the. 
Action ſhall not have 4 Writ of Error. Cor po- 
ration ſhall have it, the King ſhall bade Error. 
The Prayee in aid ſhall have Error. Garniſbee 
in London upon an Attachment according 10 the 


. Cuſtom ſhall have Error. Vouc hee ſhall hade a 
Writ of Error. A Succeſſor ſhall bave Error for 

' @ thing that toucheth the Succeſſor. Errors as to 

| Infants, Warrant for a Guardian to an In- 


G3 Fant. 


Remainder in 
Tail many 

bring Error 
ona Fine, re- 
verſion on a 
common Re- 
covery. 


Che Law ol Errow 
fant. Of reverſing a Fine by 7 Of Infant. 
ſuing by Attorney. Error to be aſſigned by the 
Guardian. Baron and Feme remainder in Fee 
to an Infant, they three levy a Fine, the I. 
fant only brought the Writ of Error and good. 
Two Infants levy a Fine and joyn in Error, 

they ought to Aſſign Errors ſeverally, and they 
may Sue ſeveral Writs of Error. | 


THE Sheriff ſhall not take advantage of Er- 

& ror in Proceſs upon Eſcape, 2 Sand. 101. 
Jaynes and Cipſar. 1 

A. Tenant in Tail, remainder to B. in Tail, 

remainder to C. in Tail, A. and B. levy a Fine, 

C. may bring Error; its true Error lies not but 

where there is privity, but here the Fine it ſelf is 


the prievance, and therefore lies for him in re- 
mainder, who is of privity, and it is ad damuum 


of the Plaintiff, for by ſuch Writ of Covenant 
and Fine his remainder is turned to a right; and 
alſo the Fine operates upon his Eſtate de præſenti, 
and fo by the fame rule may he in Reverſion by 
Error reverſe a common Recovery by Tenant pur 


c 


| Die, 2 Siderf. 92. 95. 


Special Heir in 
Tail. | 


Bail. 


The Queſtion in Bro:ker's Caſe, God. F. 376: 
and 2 Siderf. 95. Whether the Feoffee of the 
Land might maintain a Writ of Error to reverſe 
an Attainder by Outlawry. Adjorned, 

The ſpecial Heir in Tail may have a Writ of 
Error: The Pail cannot maintain a Wric of Error 
upon a Judgment given againſt the Principal, be- 


cCauſe he was not privy unto the Judgment, there- 


fore it ſhall be allowed him by way of Plea in a 
Scire fac. | | = 3 
One recovers againſt A. who makes a Feoll- 
ment to #. neither the Feoffee nor the Feoffor 
ſhall have Error, for B. comes in after the Title of 
Error, and the Feoffee ſhall not have the Writ of 
- V„ - Error, 


ws © — vm „ ©. "OP. 


RIS 


and TUrits of Erro2s. 199 
Error, becauſe he is not a party grieved, Shering- One recovers | 
in and Worſelie's Caſe; but that Caſe is otherwiſe à8ainſt 4. wh? 
reported, Cr. Elix. 289. Sberingtom did recover ment 8, 3 
in Debt againſt Worſely, who aliened the Land to the Feoffee nor 
Cbarnock; afterwards an Elegit is awarded upon the Feoffor 
the Roll, and Charnock brought Errror, and it ſhall have Er- 
was admitted good, for he was a Party grieved : tor. 

Vid. Plus. Godb. 377, 378, 379. The Caſe of 
Sherington was to reverſe the Execution and not 
the Judgment. ” | 

Reg. It is a Rule, Error and Attaint always 
diſcend to ſuch Perſons to whom the Land ſhould 
diſcend, if ſuch Recovery or falſe Oath had not 
been; as if Lands be given to one, and the Heirs 
Females of his Body, &c. and ſuffers an Errone- 
ous Recovery and dies, the Heir Female ſhall have 
the Writ of Error; ſo upon recovery of Lands 
in Borough Engliſh, for ſuch Action diſcends ac- 


cording to the Land; as Land was given in ſpeci- 


al Tail to T. H. Father of Henry and Arthur, 
the remainder in general Tail, T. H.had Iſſue H. and 
three Daughters by one Woman, and the ſaid 8 
tbur by another Woman, and died ſeized. Hexry 
entred and made a Feoffment; a common Reco- 
very is had againſt the Feoffee in which Henry is 
vouched, who vouched over the common Vouchee. 
Henry died without Iſſue, and Arthur brought a 
Writ of Error, and well brought, 1 Leon. 261, 
Henningham and Windbam. 


An Alien born being no free Denizen may Alien born. 


defend and bring a Writ of Error; and it is no 
Plea to ſay that he is an Alien born, I Brownl. 
42. Fn, e 

He which hath a Remainder expectant on an He in Re- 
Eſtate Tail, ſhall have a Writ of Error on a Judg- mainder. 


ment given againſt Tenant in Tail, tho' there 


was not any ſuch Remainder at Common Law be 
tors the Statute de Donis. 5 
| O 4 re: - 
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He in Rever- 
uon. 


J. le that Dit 


claims ſhall 


. never have a 


Writ ot Error,; 


He who hath 
but 2 polſibili- 


T- 


Qne in Re- 
Mazid er. 


The Law of Erro2s 

He in Reverſion or Remainder which was not 
made Party to the firſt Record, by Voucher, Aid 
Prier or Receit, ſhall not have a Writ of Exror 
by the Common Law, till after the particular E. 
ſtate determined. But if he be made party to the 
Record, as aforeſaid, he ſhall have a Writ of Error 
during the life of Tenant pur vie, vide Stat. 9 
. - 

The Queen recovered in a Quare impedit againſt 
the Biſhop of Gloceſter, and one S. W. to which the 
Biſhop pleaded as Ordinary; and now the Biſhop 
and the Incumbent brought a Writ of Error: 
Some held that the Biſhop had not cauſe to bring 
Error, for that he had difclaimed in rhe Church 
and the Patronage of ir, for if in Præcipe quod 
reddat, the Tenant difclaimed; he ſhall never have 
a Writ of Error; and they ſaid if the Judgment 
in this Cauſe be reverſed, the uſual Judgment can- 
not be given, (v:iz.) That the Biſhop ſhall be re- 
ſtored to all that he loſt, &. and Ly loſt nothing, 


3 Leon. 126, The Queen and the Bop of Glo- 


. cefter? > Caſe, © 

He who Diſclaims ſhall not have a Wie of Ec. 
ror, ibid. 

They who have a Collateral Frejuckee may 
have a Writ of Error, Pal. 56. 

In ſome Caſes he who hath but a. poſſibility 
ſhall have this Writ, 6 Edw. 6. + Compoſition 
was between the Prior of Canterbury, and the 
Prior of Dover, That when the Priory of Do- 
ver became void, that they ſhall Ele& one of the 
Corporation of Canterbury: Error was maintain- 
ed by the Prior of 9 for this Compoſition, 
Pal. 59. 

4 which hath a Right to a 3 if Te- 
nant in Tail, upon whom his Right of Remainder 
depends, 1s voucheg, and ſuffers an Erroneous 


Aer he FURY have a Writ of Error; n 
| ol 
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; : OY ; * f .* 8 
ol him which had a Remainder in Abeyance, 


„ ff 67 


The Bail e haye 4 VVrit of Error on the Bail. 


Principal Judgment. A VVrit of Error was brought 


by the Bail of a Judgment given againſt the Prin- | 


cipal in the Court of the City of Weſtminſter ; 


the VVrit was, quod tam in redditione judicii 


quam in redditione Executions Erratum fuit, &c. 
The Error aſſigned was, becauſe a Capias was a- 


_ warded againſt the Bail, and he taken in Execu- 


tion without any Scire fac. againſt him, which 


was a manifcſt Error; but the Bail cannot bring 
Error-on the Judgment given againſt the Princi- 


pal. But then the Queſtion was, The Record be- 
ing removed, whether he may have a VVrit of 


Error, Quod coram wnbis reſi det. And Curia doub- Quad coram 
* vobix reſidet. 


ted of that, C Car, 561. 


But in the Caſe of Sandelons and De verton in 


the Excbequer. chamber is poſitive. Sir Fames 


Sandelon and De verton Tenant and F. B. bring 


a VVrit of Error againſt one De verton, of a Judg- 


ment given againſt Sir F. S. as Principal, and a- 


gainſt Deverton Tenant, and F. B. as his Bail, 
and the Errors aſſigned as well in the Principal 
judgment as in the Proceedings againſt the Bail. 
And upon the Scire fac. brought ad audiendum 
Errores, the Defendant pleaded in Abatement of 
the Writ of Error, becauſe the Princrpal and Bail 
cannot joyn in a Writ of Error, for the Proceed- 
ings and Judgments againſt them are ſeveral, Per 
Cur, on Demurrer, This VVrit of Error lies not, 
for they cannot joyn in ſuch a VVrit. And they 
held, That the Bail -upon the Judgment in the 
Scire fac. cannot have a VVrit of Error, for it 


is out of the Statute of 27 Elix. and it was much 


doubted whether a Writ of Error coram vobis 


reſidet, can be brought by the Principal; and it 


was afterwards refolved, that it could nor, 
| Ts, | ä 
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202 The Lawof Erroꝛs 
Cr. Fac. 384. Vide this Caſe reſolved in Hob. 72. 
And the Bail cannot have a new Writ of Error 
by himſelf, Quod coram vobis reſidet, becauſe the 
Scire fac. is none of the Actions wherein the 
Writ of Error is given in the Exchequer-chamber, 
and alſo becauſe the Record doth not abide before Ii 
theſe Judges but in the King's Bench; but former- | 
ly otherwiſe ruled in the Caſe of one Mathews, ll , 
but ir paſſed ſub ſilent io, vide Cokein's Caſe, i, 
| infra, 1 1 eng 
He which is is, which is concerned but in part, ſhall have 
concerncd for à VVrit of Error to reverſe for that' part only, 
part only, Pal, 243. 1 855 | | Nod 
Tenant makes a Feoffment hanging the Writ, 
and Erroneous Judgment is againſt him, the Feof- 
for ſhall have Error. But in other Caſes, he 
which cannot be reſtored ſhall not have Error, 
Pal. 247. 5 eh 
| In Error there ought to be a reverſal of the 
In Error there Judgment, and Reſtitution to the Loſs, and if any Ill , 
oughr.to en ol theſe fail the VVrit fails; as if he againſt whom Ie 
Judgment and Erroneous Judgment is given, releaſe his Right I , 
Reſt. tution. or make a Feoffment after Judgment, he cannot 
have Error, becauſe he cannot be reſtored againſt I 
his own Act: But if he againſt whom the Reco- n 
very is had, makes a Feoffment after Judgment of I , 
one Acre, he may have Error for the reſidue; p 
but if he releaſe all Errors for one Acre, he fhall  ;; 
not have Error for any, for the Record is entire. b. 
So if Judgment Erroneous is had againſt two, ſl , 
and one Releaſe, the other ſhall have Error, 1 
Pal. 247. | 
In Debt in B. R. by D. H. againſt A. The I of 
Plaintiffs in the Writ of Error were Mainpernors, 
v here the ſaid D. H. recovered againſt A. and upon | p. 
2 Scire fas. againſt the Mainpernors had Judg- Tu 
#1 ment to recover againſt them; they brought Er- W. 
1 ror and aſſigned, that there was not a Capias . ſh 
| Sail 


| and Writs of Errow, 203 i 
72. ¶ Satis fac. awarded againſt the Principal before —_ 
ror Wl theſe Scire facias. Per Cur. A VVrit of Error 
the wells lies for the Mainpernors; for this Suit againſt 
the WW chem is a Suit within the intent of the Statute of 
er, 27 Elix. and is in the nature of an Action of 
ore Debt, for a Releaſe of all Actions is a Bar; where- 
der- fore being certified upon a V Vrit of Diminution 
Wi, if that a Cap. ad Satisfac. had been before awarded; 
aſe, I the Judgment was affirmed, Cro. Elix. 7 20.Cokein 
and F. S. againſt D. Hawkins, 
ave Executors ſhall have a VVrit of Error of an Executors miy 
ly, Outlawry pronounced againſt their Teſtator, and have à Writ 
7 P 8 , 
if it be reverſed they ſhall have Execution of the of Error of an 
it; Goods of the Teſtator. And in Marſles's Caſe, Outlawry pro- 


of- 1 Leon 325. | 5 ene 3 
he Error ſhall be brought by Executors to reverſe 8 | 


ror, WW an Attainder of the Teſtator. It was objected, 
| That a Perſon Attainted cannot make Executors: 
the W But that is no Reaſon, for the Executors do pre- 
ny IU tend, that the Teſtator was not lawfully Outlaw- 
om ed, and fo by this Suit do endeavour to take away 
ght I (hat diſability, vide infra. 
. In Goldſmith and the Lady Plat's Caſe, The 
inſt Þ Defendant pleaded Plene adminiſtravit and Judg- 
0% ment accordingly, ſhe brought a Writ of Error; 
t of and it was moved that ſhe ſhould not have a Su- 
ue perſedeas to ſtay Execution, without ſpecial Sure- 
tics to pay the Condemnation if Judgment ſhould 
e. be affirmed, upon the Statute of 3 Fac. c. 8. Where the 
Vo, which is General, that in all Actions of Debt Executor not 
"Ol; ¶ upon a Bill or Sum recovered, &. Execution ſhall to find ſpecial 
not be ſtayed, &c. But per Cur. This Caſe is out —_— oy 
The Bl of the Statute, for though it be General, yer it nie 
015) ſhall be intended in Caſes where it is againſt the 
pon Party himſelf upon his Obligation, or where the 
dg- Judgment is general againſt the Executorsz but 
where the Judgment is Special, that Execution 
ad ſhall be againſt the Goods of the 700 an 
ED = amages 
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Damages only de bonis propriis. Its not reafonable, 
that the Party ſhould be enforced to find Sureties 
to pay the entire Condemnation with his own 
-- 00G, Ch. ee $00. | : 
One that Di.. If one Diſclaim, he ſhall not have a Writ of 
claims. Error againſt his own Diſclaimer, for that by the 
Diſclaimer he had barred himſelf of the Right of 
| the Land ; for the words of the Diſclaimer of the 
The Form of Tenant are, Nibil habet nec babere clamat in ter- WW 
2 Diſclaimer. 4 illa, nec die impetrationis brevis Originalis 11 
præd. & c. habuit ſeu clamavit ſed aliquid in terra 
illa haber. dead vocat & diſclamat. And againſt 1 
this he cannot have a Writ of Error, to have 
EReſtitution of the Land againſt this Declaimer; ro 
In caſe of a but in caſe of a Retraxit duly made, yet he may 
Retraxit, one have a Writ of Error in the Judgment, or in the Hg 
wi 3 Proceedings, for no imperfection in ſuch a caſe is 
je ' faved by any Statute when Judgment is given by Ic. 
: Retraxit, and it is no more than a Confeſſion on 70 
the part of the Defendant, the effect of the entry 
The entry ofa of a Retraxit is, Quod idem quer. fatetur ( ſeu Iro 
| Rerraxit. cognovit.) ſe ulterius nolle proſequi verſus Def. de 
placito prad. 8 Rep. 62. Beecher s Caſe, 
Adminiſtrators ſhall have a Writ of Error on IR. 
the Statute of 27 Elix. yet theſe Statutes ſpeak 


only of the Party himſelf, 6 Rep. 86. 
Executors. Executors may have Error of an Outlawry in 
Felony againſt the Teſtator; though ir was ob- N co 
jected by Coke, a Man attainted of Felony can- 
not make Executors, for he is dead in Law, 11 H.4. 
Error 51. Executors ſhall have a Writ of Error 2 
of an Outlawry pronounced againſt their Teſta- I x 
ror, and if it be reverſed they ſhall have Execu- 
tion of the Goods of the Teſtator: And by Pop- t. 
ham Attorney General , this Outlawry is a real 
Judgment, therefore the Executors cannot have Er- t 
ror upon it. But per Cur, The Executors ſhall 
have this Action; and as to that which hath been 
5 objected 
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able, Nobjected, That the Party Attainted cannot make 
reties WE xecutors ; the ſame is no reaſon, for the Execu- 
own tors do pretend that their 'Teſtator was not law- 
(ily Outlawed, and fo by this Suit they do en- 
t of Neeavour to take away that diſability ; and the 
the MOutlawry was reverſed, 1 Leon. 325, 326. Mar- 
nt of less Cl. 9 
the He that confeſſeth the Action ſhall not have a e toe con- 


ter- Writ of Error againſt his one Confeſſion, N. B. ſeſſeth the A- 
vali; 11. O. | Qtion. 
erra il A Corporation ſhall have a Writ of Ercor, but Corporation. 


ainſt Ino ſingle Perſon of them, 21 Ed. 4.58. 

have He that Diſclaims ſhall not have a Writ of Er- 

ner; Wror, 8 Rep. 6, , © - op 

may But if one p̃fead Non-tenure, and it be found 

the W:painſt him, he ſhall have it, N.B. 22. 

ſeis A. brought a Præcipe againſt B. who Infeoffs 

1 by Nc. Judgment is given for A. yet B. ſhall have Er- 

on ror, 1 Rep. 111. L. 4 07 

ntry If one make a Retraxit, yet he ſhall have Er- 

"ſeu Nror, 8 Rep. 62. Beecher's Caſe. 

. de The King ſhall have Error. 
Prayee in Aide ſhall have a Writ of Error, 3 

Keep. 3. . 

ak Garniſhee ſhall have a Writ of Error, 5 Rep. 

99. Hoe's Caſe. | 

n Garniſhee in London upon an Attachment ac- Garniſhee. 

ob- cording to the Cuſtom ſhall have Error. 

am Tenant by Reſceit ſhall have Error, 3 Rep. 3. 

1.4 Vouchee thall have a Writ of Error, N B. 

Tor 21. And the Tenant ſhall have another Writ of 

ſta- ¶ Error. ; i 

_— But if the Vouchee Releaſe before Error brought, 

0P- che Tenant ſhall not have it. | 


real Adminiſtrators ſhall haye Error as Execu- 
Er. N tors. 


een Succeſſor 
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Succeſſor, Succeſſor ſhall have Error for a thing that 
toucheth the Succceſſion, N. B. 2. but for Debt 
or Damages againſt a Biſhop, & c. or any ſecular 
ſole Corporation, the Succeſſor ſhall not have Er- 
Regularly, no Stranger ſhall have Error: 
Note, It an Erroneous Judgment be given in 
the Exchequer for the King, the Party ſhall have 
a Writ of Error againſt the King without any 
Petition; and many Outlawries have been rever. 
fed by Error without any Petition, and yet in 
ſuch Caſe the King hath an immediate Intereſt, 
5 _ 194. Hurlſton's Caſe, 1 Leon. Cater: 


Error, Infants. 


Warrant fr An Action brought againſt an Infant in Colches 

a Guardian to fer, who appears by his Guardian, and no War- 

an Infant. rant appeareth for it, for entry in ſuch Caſe is 
Quod talis admiſſus eft per Cur. And this is Error 
in Fait, per Coke. And in the Common Bench 
the entry is per cuſtodem admiſſum, &c. and a 
ſpecial entry is kept of it in a Roll; and lo per- 
_ it is in Colcheſter, Cr. Eliz. 157. Silburyard 
Bird. | 


Rererſng a The bringing a Writ of Error to reverſe a Fine 
Fine by Infant. by an Infant during his Non-age is not ſufficient, 


but the Fine by Judgment in the Writ of Error 
muſt be reverſed during his Non-age , Godl. 
120. | 
Infants ſuing Error of a Judgment in B. C. becauſe the 
by Attorney. Plaintiff being an Infant ſued by Attorney and 
recovered, whereas he ought to have ſued by his 
Guardian ; the Judgment was reverſed, Cr, Eliz. 
424. Cr. Fac. 441, e 


J — — 22 tema — 


Error 


ee 
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Deb b an Attorney, No. Ent. 4.3. . 
al Error to reverſe a Judgment in a Writ of en- 
4 ry for the Manor of V. againſt the Earl of New- 
bort, where he appeared by his Guardians, where- 
in they vouched the 8 aul and 
fſudgment given upon his default after appearance, 
50 11 5 ee allgned for hes is gi- 
_ ven by default, he being an Infant. Per Cur. 
ng It is not Error; for the Judgment is not given 


and Writs of Erroꝛs. 
Error is to be aſſigned by a Guardian and not 


upon the default of the Infant, but upon the de- 


parture of the Vouchee in deſpight of the Court, 
Cr. Car. 302. Earl of Newport againſt Sir Henry 
Mildmay. ; | 


207 


P. brought Error upon a Fine levied by him Boron and 
within Age; Husband and Wife Tenants pur vie, Feme, Remain- 
the Remainder to the Infant in Fee, and they three der in Fee to 
levied a Fine, and the Infant only brought the Infant, they 3 


_ Writ of Ertqr. Per. Cur. As the Error- here is — es Cas ; 
ei aſſigned the Writ is well brought, for the Error brought the 
rror is not aſſigned in the Record, but without it in Writ of Error 
nch the perſon of the Infant, and that is the cauſe of and good. 
qa Action by him, and for no other, 1 Leon. 317. 
per- Pigot and Harrington. i 1 
e Two Infants levy a Fine, although they joyn in 
Error, yet they ought to Aſſign Errors ſeverally, 
pine _ they may Sue ſeveral Writs of Error, vide 
ibid. | 
on If an Infant Tevy a Fine, or ſuffer a Recovery, 
9%. no Writ of Error lies at full Age, 1 Inf. 380. b. 
Error muſt be brought during his Minority, 2 
the Keb. 14.1. Roly and Robinſon's Caſe, Siderf.321. 
—_ the ſame Cale. | 
hs Guardian may not be aſſigned to an Infant, to 
liz,  Profecute a Writ of Error without appearing in 


Perſon, 3 Keb. 3T. 


Where 
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Where an Infant levies à Eine it ſhall bind him 
;. 6. that is, till ir be judicially feverſec. 
| Diverſity be» To this purpoſe is the known D.verſity between | 
eween Matters Matters of Record done or ſuffered by an Tnfant, 
of Record, and Matter en Fait, for Matters in Fair he (Rall 
done or ſulfer- avoid, either within Age or at full Age; but 


by Infant L 
2 © ov Matters of Record, as Statutes Staple, Merchant, 
of Fad. Recognizances, Fines levied by him, and Reco- 


very ugainſt him by default in real Actions (ſaving 
in Dower) muſt be avoided by him (that is to ſay) 
Statutes and other Obligations on Record by Au- 
dita querela, and the Fine and Recovery by Writ 
of Error during his Minority. And the Reaſon 
is, becauſe they are Judicial Acts and taken by a 
Court or Judge, and therefore the Non-age of the 
Party to avoid the ſame ſhall be tried by the 
Inſpection of the Judges, and not by the County; 
and becauſe his Non-age muſt be tried by Inſt 
- ion, this cannot be done aft his full Age, 
for when he is of full Age the Court cannot Judge 
by Inſpection, at what Age he was at the time of 
the Conuſance; and by his ſurmiſe only, the Law + 
will not ſuffer that to be reverſed, which was fo 
ſolemnly and lawfully done; but by Inſpection 

the Court may inform themſelves, and by other 
Teſtimonies alſo, 1 Bulſt. 206. ps 
Fine may be Now if the Age be inſpected by the Judges, 
reverſed aſter and it be Recorded that he is within Age, albeit 
full age, if it he come of full Age before the reverſal, yet may 
ws recorded he jr be reveried after his full Age; as in Keckwick's 

$ Within 3 | 

age. Caſe, cited 1 Inſt. 380. b 0 
| And as it is in the Caſe of a Fine, ſo it is ina 
Judgment; if the Infant bring a Writ of Error to 
reverſe the Judgment againſt him in an Action 
of Debt, becauſe he then was and ſtill is an Infant; 

in this Caſe he miſt be inſpected by the Court. 
— e 1 


* : * 


1, 


ball be bound by it, and he cannot reverſe it, be. before the re. 


{Wcfore the Lord Chief Juſtice, and the Conuſees 
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{if the Infant die before the reverſal, his Heir If Infant die 


& IJ 
— —— ES 2" "ON 
CIV 2 8 3 + 


verſal his Heirs 


uſe this ought to be by Inſpection, which cannot, bound by 


de when he is Dead, Winch p. 10 | 1. 
But in ſome Caſes an Infant may do ſuch Act what Aas 

35 may bar him to reverſe a Fine during his Non: ſhall bar the 

we 3 as if an Infant bring a Writ of Error to re- e 1 wad 

ſe a Fine levied by himſelf during his Non age Mas e | 

nd is inſpected by the Court, and found within Non age. 

ige, which is Recorded in the Court, and after 

rards (before the Fine reverſed) he levies another 

ine to another, this -ſhall bar him to have the 

Fine reverſed. But it was adjudged contra, be- 

zuſe the ſecond Fine was not pleaded, 38 and 39 

liz. B. R. Hart's Caſe. | 

If an Infant levy a Fine and take back an E- 

ate for life, or in Tail by Remainder, he ſhall 

ot have a Writ of Error to adnul the Fine, be- 

auſe he himſelf is ſeized of the Land, and ſo with" © 

ut remedy, More p. 44. | 

Note, An Infant levied a Fine acknowledged 
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yould not demand the Fine to be Ingroſt until 
is full Age: And now the Infant comes with the 
ote of the Conuſance, and Prays that he may 
& admitted to a Writ of Error, and to the Exa- 
dination of his Age; and the Judges agreed to it 
nd made entry of it, and by this they would fave 
be advantage to him, More 189. * i 
An Infant may ſuffer a Common Recovery at infant permit - 
be diſcretion of the Court, Tenant in Tail in ted to ſuffer A 
onſideration of the Marriage of his eldeſt Son, Common Re: 
venanted to ſtand ſeized to the uſe of himſelf *YY* 1 
or life, and afterwards to the uſe of his eldeſt Son 1 
or life, and afterwards to the uſe of the firſt | 1 
on of his eldeſt Son in Tail: The Grandfather | 1 
terwards would ſell part of the Land, and the = | 
urchaſer would not take any aſſurance, unleſs the | 1 
P : Infant 1 


If an Infant 


Guardian and 


8 The Law of Erro2s 
Iofanr of four Infant who was but four years of Age would if. 
years old paſſed fer a Common Recovery. And he prayed a Guar. 
a Recovery gjan might be allowed to the A ae that a Re 


covery might be ſuffered againſt him as Voucher, 


The manner and there was a Gentleman there preſent admitted 
ol paſling. 


Guardian (the Infant being brought into Court) 
and then the Recovery was had of that Land at the 
Bar, where the Infant was vouched, and he by 
his Guardian appeared and vouched the Common, 
Vouchee, 1 Leon. 2.71. Stapleton's Caſe. 

It was a great Queſtion in Raby and Robinſon) 
Caſe, Siderf. 321. Whether, when an Infant ſuf. 
fers a Common Recovery in Perſon, he may « 
void it for Error after his full Age. For it wa 
appear by his agreed, that if an Infant appears by his Guardia 
Gifer a Reco. and ſuffers a Common Recovery, that this is good, 
very, it can- and ſhall not be reverſed for Error, according to 
not be rever- the Lord Newport's Caſe, Cr. Car. 301. Hob. 196 


fed for Error. For the Judgment is not given in default of the In- 


fant, but upon departure of the Vouchee in deſpight 

of the Court. If the Infant appear by Attorney 

and ſuffer a Common Recovery, it was agreed 

that this may be reverſed for Error after his fu 

Age, becauſe it ſhall be tried per pais, whether 

this Warrant of Atturney was made by him when 

If an Infant he was an Infant, Stiles 24.5. Ayler's Caſe, But 

appear by At- it he appears in Perſon it cannot be reverſed afte 

torney, and his full Age, for he cannot by tried by Inſpection 

ſuffers a com- being of full Age, and ſo it cannot be affigned 

eee for Error. And in Darcy and Fachſon's Caſe 

verſed after Error was brought of a Recovery againſt a Feme 

his full age Infant who appeared by Attorney: And it wi 

and why adjudged, that it being by Atturney ſhe migli 
reverle it; contra, if it had been in Perſon. 

Bur note, Tho ſuch Recovery wherein Infant 

Vouchee comes in propria ' perſona, and not by 

Attorney or Guardian, does not bind him, bu 

that he may avoid it in a Writ of Error, for thi 


1 


an tts ar rs. 2 
| fuf- tis Error in Law; yet at his full Age he may not Recovery by 
ak. enter into the Land, and avoid it by his Entry Infant in per- 


2 RoW fore he had reverſt it by Writ of Error, becauſe OY — 
cher pe bimſelf is privy to the Judgment, and may not bes 
aittel g verſe it by ſuch means, for Judgments are not to Age, but at 
dur ge ſubverted by Matters in pa, 1 Rol. Abr. 542. full Age he 
it the if Tenant in Tail within Age is vouched, who a avoid 
ne by pears by the Attorney, he in Remainder may * 
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\fign this for Error; for that he is privy to the 
udgment in regard of his Intereſt, and the ap- 
xearance by the Infant by Attorney is void, 
Rolls Abridg. 755. . : | 
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CAP. XXIIL 


Who to Aſſien Errors, and how to Aſſign then, 
Error brought by two, and Error aſſigned 7 one 
only ; it is ill, they not being ſummoned and 
ſevered. One ſhall not Ou Error 10 defeat 
an Eſtate given to himſelf by a Fine or Rec. 
very. Conuſor aliens, Execution is ſued Er. 

_ roneouſly, The Alienee ſhall bave Error. 


S 


Ss 
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27 
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Uare impedit againſt Lancaſter and the Bi 

ſhop of L. and a Writ of Error was brought 

in the name of the Biſhop and Lancaſter Incum- 
1 bent, and the Incumbent only aſſigned the Error, 
by | Per Cur. There being two Plaintiffs without Sum- 
"7 | mons and Severance, and the Incumbent ſole a: 
ſigned the Errors, and ſued the Scire fac. ad a 
diend. Errores, and afterwards he and the Biſhop 
ZAAaſlſigned the ſame Errors, and the Defendant plead- 
Error brought ed in vullo ef} Erratum to them; and for this Cauſe 


i by two, and the Court held the Aſſignment of Errors by one 
1 _ — 0 of the Plaintiffs only was ill, and all the Plea dif: 
4 of il, as continued, and not aided by the ſecond Aſſign- Ne 
bY not being ment afterwards. So it was ruled in the Caſe oi 
* ſummoned and the Lord Cromwell and Andrews, where Andrew: 
1 ſevered, and 19 others brought a Writ of Error on ai} 
#1 Judgment in an Aſſize, and Andrews only aſſign · N. 
nm ed the Errors, the others not being ſummoned and ſh 
1 | ſevered; and for this cauſe ruled to be ill, and 
6d Execution awarded, Cr. Fac. 93, 94. Lancaſter 
= - | and Lowe, Cr. Eliz, 891, Anderſon 1. 230. 1: 
Pl. 69. „ 


The Writ of Scire fac. Quare Executionem 
babere non debet is as a Spur to cauſe the Plaintiff 
to Aſſign the Errors; and when it is returned 
Scire fect, and nothing done thereupon, Execu- 

os 0 - ID os 
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220 ſhall be awarded, and although there was now Scire facias 
xe year paſſed after the return, and at this time no 1 Execte 


tionen. 


bell 


agment is that there ſhall be any Execution, 
or that any Continuance was entred ; yet it isnot 
aterial, for there ſhall never need any other 
are facias to be awarded, but Execution ſhall. 
taken when there is an apparent default in the 


laintiff, that he would not Aſſign his Errors, 


Elix. 892. Andrews aginſt the Lord Crum- 


Error of a Judgment in Yarmouth, which is 


he B. Ny of Coſts and Damages per Furatores 
ought ſes. And no Judgment of Coſts de incremen- 
acum'W: {ed non alloc. this being for the Defendants 
ron. Wn Advantage, he ought not to Aſſign it for 
Sum-Wrror ; alſo theſe increments are ad requiſitionem, 
le a. And fo in the Diſcretion of the Court, and the 
ad a ant of it no Error, 3 Keb. 394. 1 

ziſhop MW Conuſor aliens, Execution is ſued Erroneouſ- 
plead. , the Alience ſhall have Error, N. B. 2 A. 


H. 8. 196. 

The Conuſor ſhall not Aſſign Error in the 
Trant and Render, by which he himſelf takes 
e Eſtate, no more than the Conuſee ſhall do in 
e Conuſance, for this is to defeat the Eſtate by 


hich the Fine is given to him; neither (hall the One ſhall not 
lecoyeror bring a Writ of Error to defeat the Aſſign Error 
ccord in which he himſelf Recovers, for the Judg- to defeat the 

nt in the Writ of Error is to be reſtored to n 
chat which he bath loſt by the Fine and Judg- the Fineor Re- 
ent, and not to avoid or loſe that which he hath covery. 
aned by the Fine and Judgment. A Man ſhall. 
ot reverſe Judgment fer Error, if he cannot ſhew 

at the Error is in diſadvantage, 5 Reports 39. 

e's Caſe. 

One can not Aſſign Error contrary to the Re- 
ord out of an Inferior Court, no more than out 
| the great Courts here, Sid. 94. a 

> 3 C AP. 


Principal and 


cannot joyn in 2 | ge 
| Gr jo i againſt the other to, whereupon this being 
1 5 
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CAP. NI 


FJoynder in @ Writ of Error. Principal and Bai 
cannot joyn in a Writ of Error. Treſpaſs again 
three who ſever in Pleas and Fudgment again 
| one, and nollo profequi againſt the other, al 
rannot joyn in Error. Tenant for Life, and 
in Reverſion ſhall not joyn. Three joynin Aclin 
 Fudgment againſ# the, Plaintiff quoad one, an, 
for the Plaintiff againſt the other two, thi 
two ſole brought Error and good. 'Three joyn 1 
| Lewying a Fine, and one only brought a Vn 
of Error. Difference when the Writ of Error | 
brought by the Plaintiffs in the Original Aﬀi 
and when by the Defendants. Biſhop Plead; i 
a Quare impedir, that be claims nothing but a 
Ordinary, yet be may joyn. e 


7 ew 


Udgment was given in a Scire fac. againſt th 
Rar noe Bail. A Writ of Error was brought by th: 
joyn in a Writ Defendant in the principal Action and the Bail 
of Error. It lies not, becauſe the Judgments againſt then 
are ſeveral, but they ought to have ſeveral Wri 
of Error, Godb. 440. Lancaſter againſt K. ani 
S. Cr. Car. 300. the fame Caſe. So it was ad 
judged in Doctor Tenant's Caſe in the Ex 
chequer-chamber ; cited in Godb. ſupra Hob. p.7! 
| Cr. Car. 408 Fes 1 
Treſpaſs a= If Treſpaſs be brought againſt three, who { 
gainſt three. ver in Pleas, (vix.) One pleads Not-guilty, ani 
who ſever in Iſſue, the other two juſtifie ; the Plaintiff replies 
N e Jun” and th 
ri Demurrer, the Iſſue was tried againſt the other 


groſequi againſt and Judgment given againſt him. And afte 
che other, all Judgment the Plaintiff entred a Nolle proſeq! 


B. F 


ereon a Demurrer was joyned. Hanging thi 


and Writs of Erro2s, "UBS 
g. R. they all brought a Writ of Error in the 
Exchequer-chamber, and alledged for Error that 
the nolle proſequi diſcharged all the Defendants. 
And it was agreed per Cur. It had ſo if it had 

been before Judgment, for Non-ſuit or Diſcharge 
„Hof one releaſeth the reſt ; but becauſe the Action 
was at an end againſt one, and no, Judgment had 
againſt the other two, and not ſubject to the 
Damage found againſt him, it was adjudged he 
was not diſcharged and ſo nor Error. And note, 
The two ſhould not have joyned in this Writ of 


| tho Error, for there was no Judgment againſt them, 
4 nor they grie ved, Hob. 70. Parker agaiaſt Sir 


Mil Jobn Lawrence and Nevill and Mood. 

ror M Tenant for Life and he in Reverſion ſhall not Tenanc for lite 
joyn.in a Writ. of Error, nor the Tenant and and he in Re- 
ad; Vouchee, Cr. Car. 300. VDV 
Error of a Judgment in Treſpaſs where the 


55 Action being brought againſt three, one Pleads 

VN cal. and upon this Iſſue and Verdict pro Def. 

nt 11M And Judgment by default, and Writ of Enquiry 

y th of Damages againſt the other two; and upon 

" Banff Judgment for the Defendant, and Judgment for 

cher the Plaintiff againſt the other two, they only 

Wild brought the Writ of Error and Aſſign default of ß 

X. an an Original. And although there be a Verdict Want of an 

28 a0 in the caſe it is not cured by the Statute, the Ver- Original. 

Erl dict being for this Defendant, and fo out of the 

5.511 aſe, and fo is as if the Action had been brought 

| againſt the two; but had the Verdict been 

ho { for the Plaintiff againſt the firſt Defendant, this Three joyn in 

„ aul bad been aided by the Statutes; for the want of Action, Judg- 

eplicsſ] an Original quoad all is cured where any Verdict 2 

ng t is for the Plaintiff, And altho the Writ of Error quad one, for 

otherſfl be brought by two without the third, yer it was the Plaintiff 
good, becauſe he may not be joyned, for he being 3ganft the o- 


for him, he cannot ſay 2 — 4 


acquitted, and Judgment 
| | that Error. 


ing | P 4 
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that the Judgment is to his Damage, I Levin. 210, 
Cannon and Abbot. © | | . 
Treſpaſs againſt two, where one was within 
Age and appears by Atturney, and Judgment 
Quod cap. they joyn in a Writ of Error, becauſe 
the Judgment is entire, Hill. 9 Fac. B. R. Own 
and Bird, the ſurviving Joyntenant ſhall have: 
Wre of Emo, ,  - - MW 
Two outlawed upon a Capias in Rediſſeifin ] 
with force, one ſhall have Error allowed. 
| Three joyn, P. brought Error of a Fine levied by him with Iſl 
and a Fine le- in Age. Husband and Wife Tenants for Life, Re- 
vied, and one mainder to Infant in Fee, and they three levied a 
„ gm," Fine, and the Infant only brought a Writ of Error. 
800 Per Cur. As the Error here is aſſignd the Writ s 
well brought, for the Error here affigned is not in 
the Record, but without it in the Perſon of the 
Infant, and that is the Cauſe of Action by bim, 
and for no other, 1 Leon. 317. Pigot and Har- 
rington, 5 | 
Judgment was had in Debt on a Bond apgainfla ſl | 
Father and a Son, and afterwards the Father alone 
brought a Writ of Error; and the Error aſſigned © | 
was, that his Son was under Age, and becauſe the W | 
Son did not joyn in the Errors, the Court ordered iſÞ { 
the Writ to be abated. „ | | 
If a Quare impedit be brought againſt a Biſho 
0 | and others, and Judgment be againſt them all, 
1 1 they muſt all joyn in a Writ of Error, unleſs it be 
0 | where the Biſhop claims only as Ordinary; 'tis 
hip true, this is againſt the Opinion of Rolls Abr. 429. 
0 Where a Scire fac. was brought againſt four Ex- 
N ecutors who pleaded Plene adminiſtr. the Jury 
find Aſſets in the Hands of two of them, and 
that the other eant inde ſine die. Two bring a 
Writ of Error, although at the opening the Caſe 
the Writ ſhould abate for that Reaſon, becauſe 
„„ brought 


+219, 


vithin 
ment 
cauſe 
Owin 
lave 2 


ſeiſin 


joyn with the Biſhop, Gloceſter and Savacre's 


and Writs of Errozs : 
brought only by two; yet he ſaith Judgment was 
afterwards aftirmed, and the Writ held good. 7 

But there is a diFerence, where a Writ of Error Difference, 
is brought by the riaintifls in th: Original Action, where a Writ 
and when by the Defendants. If two Plaintiffs are ol Error 2 
barred by an Erronevus Judgme..z, and afterwards dee e, | 
bring a Writ of Error, the releaſe of one Mall in 1a Origin 5 
bar the other, becauſe they are both actors in aAQim, ss 
perſonal thing to charge another. Otherwiſe, it is rhen by rhe 
where the Defendants bring a Writ of Error, Deſendants. 
vide Releaſe pleaded to a Writ of Error, 3 Mod. 

134. Hacket and Hern. 

In the Biſhop of Gloceſter and Savacre's Caſe, gimop pleads 
Judgment againſt them in a Quare impedit brought to a Quare im. 
by the Queen, in which the Biſhop pleaded he pedit hat he 
claimed nothing but as Ordinary. The Queſtion is, claims nothing 
if the Writ lieth in both their Names, or ought ant er 
to be brought only in the the name of Savacre 1 45 2M 
The Writ is well brought in both their names, 
the Biſhop is party to the Record. And Wray ſaid 
the Biſhop hath loſs, for by this Judgment the 
Writ ſhall be to the Archbiſhop for Admiſſion and 
Inſtitution, and fo he hath loſs and therefore may 
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Caſe, Cr. Eliz, 65. vide ſupra, who to Aſſign 


Errors. 


CAP. 
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00000 


O Bail. Whether notwithſtanding the Writ of 

Error the Bail may bring in the Principal in 

Diſcharge of the Mainpernors Bail cannot 

Render the Body of the Defendant in the 

Common Pleas, after @ Writ of Error brought 

by bim. A Writ of Error diſables the Court to 

award Execution, but if the Defendant does 

not remove the Record by the day of the Return, 

the Court is re-enabled. Want of Bail in the 

King's Bench, how it ſhall be aſſigned for Er 

ror. Bail once taken ſtands as well for 2 

ment as the Execution. Bail cannot take any 

advantage of Error on tbe Principal Fudgment. 

Scire fac. againſt the Bail upon a Writ of Error, 

He pleaded, that before the Fudgment againſt 

the Principal, he. rendered bimſelf to the Mar- 

ſhall is Diſcharge of the Bail. The Defendant 

in Execution not to be bailed, becauſe the Record 

i wut removed into the Exchequer- chamber. 

9 Stat. 4 Jac. c. 8. To what Actions this Statute 

1 extends or not, or what ſhall be a Debt wit bin 

tt | | that Statute to find Sureties for Error. Reco- 

bf | very of Debt upon inſimul computaſſet out of 

1 rbe Statute ; ſo is Debt upon Ar bitrament. Nor 

ms in Replevin. Obligation with Condition to pay 

wh ſo much as J. S. ſhall appoint is within the Sta- 

—_ tute. What is within the Words. Contract for 

Money within the Stat. 3 Jac. Scire fac. againſt 

the Bail. And the Nature of it. No Capias lies 

upon a Fudgment in a Scire fac. upon a Recog- 

nixance by the Bail in B. R. upon a Writ of 
Error in Cam. Scacc, N 


Recovers againſt B. in B. R. where C. and 
D. are Special Bail for B. and after B. 
1 5 brought 


tion, and alſo the Bail that he might be received him. 


— m a — LICE 


5 * 25 : 
R 


een . — 
and ts of Erkozs. 419 
brought a Writ of Error upon this J udgment againſt Whether not. 
4. in the Exchequer-chamber, and aftetwards Ci vithſlanding 
and D. to diſcharge themſelves of their Bail, te Writ ot 


brought the Body of B. into B. R. and pray that Error, the Bail 


may bring in 


his Appearance be entred, and that A. ſhall take principal in 


him in Execution, yet although that the Roll for diſcharge of 
the Bail is a ſeyeral Roll from the Roll of: the the Mainper. 
Judgment ( ſcilicet) when a Scire fas. is brought . 

againſt the Bail, this is as a Roll by it ſelf; yet 

the Court cannot accept this Appearance in diſ- 

charge of the Bail, for the Writ of Error is a 

Superſedeas in Law to it, in as much as it is a 

Super ſedeas to the Principal Judgment, ſo that A. 

cannot there pray B. in Execution upon this 


Judgment, the Record being removed in Camera 


Szacc.. 2. Ralls Abridg. 591. Codnor and Hender- 
ſon. 1 3 * 9 3 $1 6 1 1 

But in Ray p. 100. Notwithſtanding the Writ 
of Error, the Bail may bring in the Principal in 
diſcharge of the Mainpernors, 1 Rolls Abridg.3 34. 
2 Med. 87, vide infra. . 


* 


Bail in Inferior Courts is taken upon the Roll 
it ſelf, and is part of the Record, and therefore 
when that is removed the Recognizance, muſt come 
with ic, and upon the affirming the Judgment a 
Scire fac. may be brought in B. R. againſt the 


Bail, who cannot plead Nut tiel Record, becauſe 


the Recognizance is well removed. But in the 


Courts at Weft minſter the Recognizance is taken 


by it ſelf, and is no part of the Record upon the 
Roll, and therefore a Certiorari may be to remove 
it, though it cannot remove the Record it r 
4 Mod. 104. Bardale and Drew. _ Body <a 
IW. recovered againſt B. 60 J. Debt, B. was Defendant in 
brought to the Bar by Habeas corpus procured by the Common 
his Bail to ſave themſelves ; and ſo both the Plain: Pee. * 
tiff prayed, that he might be committed in Execu- 3 by oy 


in 


* , 


— <k Ae 
2 " W. 0 * 
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A Writ of Er- 


if the Defen- 
dant doth not 
remove the 
Record by the 
day of the re- 


is re-cnabled. 


Error for want 
of Bail in the 
King's Bench, 
how it ſhall 
be aſſigned 
for Error. 


It muſt be al- 
ledged that 
Party was not 
in Cuſtodi a. 


ror diſables the 
Court to award 
Fxecutio:1, but 


turn, the Court 


N ww ot Erto's 


in their Diſcharge. But it appeared that B. had 
brought a Writ of Error allowed by the Chief Ju- 
ſtice, and the return of it not yet come; ſo that 


the Court was diſabled either to award Execution, 
or to put him in Execution. And this alſo was 


the cauſe that the Bail could not be diſcharged, 


for the end of the Bail is not only to bring the 
Body, but that he come ſubject to the Court ac- 


cording the meaning of the Bail, which cannot be 


in this Caſe, becauſe of the Writ of Error, for 
the Entry in diſtharge of the Bail muſt be, that 
the Defendant reddidit ſe to the Court to be in 
Execution if the Plaintiff will, which cannot be 
ſo here. Note, Afterwards B. was brought again 
by s Habeas corpus, and the Plaintiff prayed him 


in Execution which was granted, becauſe the day 


of the return of the Writ of Error was paſt, and 
he had not cauſed the Record to be removed, and 
therefore the Court re-enabled to award Execu- 
tion, Hob. p. 116. Wickſtead and Bradſhaw. 
Error was aſſigned in B. R. that there was nei- 
ther Bill nor Bail filed there. It was agreed, That 


the Error muſt be aſſigned, that there was neither 
Bail, nor the Party in the Cuſtody of the Marſhal, 


for if he be I may declarge againſt him, for that 


is natural, all Declarations being in Cuſtodia, &c. 


and the Bail is but a Fiction of the Marſhal's 


Cuſtody, and fo known to the Courts, for other- 


wiſe it was againſt the Record to aver that he was 
not in Cuſtody, being ſo laid and anſwered to, 
Hob. 264: Lancaſter and Sidly: And there is a 
Caſe next to this in Hob. Willis and Woedhouſe?s 


Caſe; in Trover in B. R. and Judgment. The 


Defendant aſſigned two Errors. 1. That there 
was no Bill filed. 2. That there was no Bail. And 
upon a Certiorari in that Cafe awarded and re- 


turned, it was certified that there was neither Bill 
nor Bail filed; and the Judgment notwithſtanding 


the 


kk *® „ — e a PRIEW — a Ys taa#tfc. 
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. 


and Writs ot Erroꝛs. 
ſaid Errors was affirmed in Cam. Scacc. ind the 
Record remanded. 1. The want of a Bill being 
the Original was taken to be within the intent 
and meaning of the Statute of 18 Eliz. c. 14. 
and remedied by the equity of that Statute. 2. The 
want of the Bail was not material, becauſe it 
might be that the Defendant was in Cuftodia mar- 
reſc. at the time of the Plaintiffs Bill exhibited, 
according as the faid Bill ſuppoſerh, Hob. 264, 


207, 5 
ja Action of Debt Bail was entred for the De- 
fendant, and Judgment was entred for the Plain- 
tiff. The Error aſſigned was, That the entry of 
the Bail was Sub pæna Executionis in Adjudicat. 
Executionis. So it was entred for the Execution 
only, and not for the Judgment; whereas it ought 
to have been Sub pena Condemnatienis, and the 
Court was moved to have the Bail diſcharged. 
Sed non alloc. for the Bail being once taken ſtands Bail once taken 
as well for the Judgment as the Execution; and ſtands as well 


they ordred it ſhould be amended and made to be tor the Judge, 


ment as the 


Sub pana Executionis judicii, as well as for the ee 


Execution, and Judgment was affirmed, Cr. Fac, 
272. Hampton and Courtney, 

In Scire fac. againſt the Bail on removal of the 
principal by Error. The Defendant pleaded, The 
Writ of Error is yet depending (this was on Bail 
below) no Scire fac. will be againſt the Bail, eſpe- 
cially out of an Inferior Court, till the principal 
be determined; Scire fac. cannot be until Judg- 
ment be affirmed, 3 Keb. 396. 424. Caul and 
Bexar. | | | 

Note, That Bail is requirable upon a Writ of 
Error by the Statute of 3 Fac. e. 8. in Debt on a 
ſingle Bond, without Condition for payment only, 
or Rent or Contract. e 


Bail 


3 Bail on Recognizance taken before the Mayor, 
and Bail before a Judge out of Court, ought to 
mention before what Judge or Mayor; and not 
doing it is Error, 3 Reb. 49. 4. 
Error of a Judgment in B. C. brought by the 
Bail, and the Writ ſuppoſeth that the Error was in 
the principal Judgment; and alſo in che Judgment 
upon the Scire fac. againſt the Bail, & in reddi. 
tione Executionis ſuperinde; and the Error was aſ- 
ſigned in the Execution againſt the Bail, that no 
Capias was awarded againſt the principal. Per 
Cur. A Capias againſt the Principal ought to be 
taken forth and returned Non eſt inventus; other- 
wiſe no Scire fac. can be againſt the Bail; for if 
the Principal be taken by the Capias, or that he 
1 render himſelf to Priſon upon the judgment, then 
Bai cannot no Execution ought to be againſt the Bail. But 
. take any ad- the Writ of Error was ill, becauſe it is brought 
1 vantage of Er- by the Bail for Error in the principal Judgment, 
"yl ror in the prin- hich the Bail cannot have, for the Bail cannot 
1 is Judg- take advantage of Error therein, and though the 
5 Writ of Error ſuppoſeth Error in the principal 
Judgment, and alſo in the Judgment in the Scire 
fac. as alſo in Reddit ione Executionis ſuperinde; 
yet the Writ is ill and ſhall abate in all, becauſe 
it is grounded upon the firſt Judgment, as 
alſo upon the Judgment in the Seire fac. but if 
the Bail in their Writ of Error had recited the 
firſt Judgment (as of neceſſity they muſt make 
mention thereof) and the ſecond Judgment in 
the Scire fac. and alledged Error in that Judg- 
ment and the Execution thereof, &c. it had 
been well enough, Cr. Car. 481. South & 
05 Bail for Jer ſen at the Suit of Gref- 
45. b 8 | 
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The 


and Writs of Errow., 
The Bail in Inferior Court before any Judg- 
ment given againſt them there, bur after Judg- 
ment againſt the Principal there brought Error of 
2 Judgment againſt the Principal and themſelves, ' 


in which are the uſual words ff jadicrum inde read. 


dit. fit, and ſuppoſeth the Error to be tam in red- 
ditione judic.' quam in adjudicatione * Execurionts, 
and the Writ was quaſhi, becauſe the Bail cannot 
bring Error of the Principal Judgment, nor may 
the Principal and Bail joyn in Error. But then Record not re- 
the Queſtion was, whether the Record be removed moved. 
by it, I Cy. Smith and Fames. But by Twiſden, 
That by the Writ of Error brought by the Bail, 
the Judgment againſt him only may be removed, 
and here no Judgment being againſt him nothing 
is removed, for Judicium againſt him is not yet 
reddit, I Levin. 137. Atherton and Hole. 

Bail cannot have Error of the Principal Judg- 
ment, tam in redditione judicii quam in adjudica- 
tine Executionis; but only in adjudicatione Exe- 
cutionis againſt them, 2 Keb. 560. 


* » 


If a Scire fac. be brought againſt the Bail upon Scire fac, a- 


2 Writ of Error, who pleads that after the Recog- ainſt the Bail 


. | | | . upon a Writ 
nizance , and before the Judgment againſt the of Error, he 


Principal affirmed, he rendered himſelf to the pleads that be- 
Marſhal in diſcharge of his Bail; this is a good fore the judg- | 


Plea, but that the Sureties are ſtill liable, becauſe ment againſt 


by the Statute of 3 Fac. c. 8. they are not only the Friacipal, 


; e : | RE _ who rendered 
lable to render his Body, but to pay the Debt re- melt to the 


covered. But if a Judzment be had in this Marſhal in 
Court (B. R.) and a Writ of Error is brought in diſcharge of 
the Exchequer-chamber, and pending that Writ his Bail. 
of Error the Principal is rendred, the Bail in 

the Action are thereby diſcharged, 3 Bulſt. 191. 

2 Cr. 402. I Rolls Abridg. 334. 3 Mod. 87. 

Pawley and Ludlow. „ 

| Ercar 


Es 9 
* f 
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not te be bail» ed that the Defen 


| Hot to be in Recognizance, that the Infant ſhall ax 


The Deſendunt Error of a Jud in B. K. the Record remo- 
in Execution ved into the Exe 8 and it was pray - 
on ant being in Execution might 
removed i ſo as there was not any Record there, it was held 
the Ezehopuer- he could not be bailed there; and he cannot be 
cheambir. bailed in the Exchequer-chamber, for they bave 
| not any Authority, but to Reverſe or the 
Judgment, and not to make Execution, Cr. Fac. 
108. Shepard and Allen. 55 
An Infant being in Execution on Condemnation 
in Debt brought a Writ of Error. His Father and 
One diſchürg · his Brother were his Bail: It was the Opinion of 
ed of Execution the Court, That they only ſhould enter into the 
a „ and 
Execution & thzt if the Judgment be affirmed, that they ſhall 


* pay the Money, and not that they ſhould render 


the Body of the Infant again to Priſon; for that 

when once he is diſcharged of Execution, he ſhall 

never be in Execution again, 3 Leon.113. Tucker 

and Norton: 7 | 7 

If the Defendant bring a Writ. of Error. 

L. Whether the Bail be forfeited, though he 
proceed not in the Error, Hob. 116. 


To what Actions this Statute extends or not, or 


what ſhall be a Debt within that Statute to 
find Sureties upon Error. 


A Recovery of A Man recovers in B. C. Debt in 
Debt 3 computaſſet. The Defendant e Wi u 
inſimul compu- Error in B. R. and he who recovered Prays, that 
Fer. he may according to that Statute, put in Sureties 
— by Recognizance to pay the Condemnation if the 
Judgment be affirmed. Per Cur. This Caſe is 


out of the Statute, becauſe the Debt recovered | 


does not accrew by any Contract, or other Duty 


— 6 AMAA — — 


and writs of Errors. . 445 


rain at firſt, but meerly upon an Account be- 
ray- ween the Parties ; ; and becauſe the originial cauſe 
ight r Action is founded upon Account, which is all 
red, Nncertain, for this Cauſe it is out of the Satute, 
held vin. 1. 117. 


The ſame Law in Debt upon Aehis eu. Debt upon Ar- 
hen the Arbitrators have reduced divers Contro- bitrament, 
erſies to be recompenced by a Sum; this is a 

cbr, but not ſuch which is intended by the Sta- 

te, Telw. 227. Girling's Caſe, I Levin 17. 

n Replevin, G. avowed for Rent reſerved upon ln Replevin 
Leaſe for years, and had Judgment to have re- 


n of In Replegiable, and Dans and Coſts adjudg- 
the W. The Plaintiff brought a Writ of Error, and 
and Nad a Superſedeas; and it was moved for G. that 
hall N might find Sureties according to the Sta- 
ader pte. But per Cur. He ſhall not, but if the A- 
that Nowant had brought Action of Debt for the Rent, 


d had judgment, it had been within that Law, 

ub. 251. Sir Chr. Heyden and Goodale. i 
A Debt on Bond conditioned to pay to B. ſuch Obligatios "a 
ſoney as FJ. S. ſhall declare upon Account by with Conditoin 
m ſtated, between the/Plaintiff and Defendant to pay ſo much 
be due from the Defendant to the Plaintiff. ** J. —_ ſhall 
he Defendant Pleads, F. S. hath not declared n 3 . 
y to be due to the Plaintiff. Iſſue. And Judg- ure, 3 Jac.c.8, 
nt pro Quer. Error brought: The Queſtion 

„ Whether the Plaintiff in the Error ſhall 

d Bail upon the Statute of 3 Fac. 6. Ss Per 

b. Bail ſhall be; this is a Bond for payment 

Money only, which though it be not certain 

t of en the Obligation is made, yet it is certain be- 

that We the Action brought, 1 Levin. 117. Dean 

eties Id Chapter of Pauls againſt Capell. | 

the Win a Judgment in Action on the Caſe by Nibil 

ſe is Wit, it is not neceſſary that the Plaintiff in the 

ered Writ of Error ſhould put in Special Bail by the 

uty e AQ of Car. 2. c. aliter, if it been by Verdict,, 

tain o tho? 


226 


865. 


the Principal: It was ſaid on the other ſide, th 


In what Caſe 
no Writ of 
Error but in 
Parliament. 


Cauſe in B. R. for this is no Error in Proceſs i. 
Error is only in point of Judgment, and no Wi 


and Tarner. 


which Caſe it is held Bail ought to be. But 


brought on Judgment, in Debt on Bond to pa 


other Action on Error of Judgment, in Debt 


hol aw fn 
N „ „ — xz 


tho commenced before the 24 of March, 1 NA 


Council oppoſed Special Bail in a Writ of Em 


form Covenants, ſuppoſing that the Statute of 
Fac. c. 3. doth not extend to it in regard ir folloy 


this is beceme a Debt ex contratu. Twiſd: 
This Debt is not within the Statute of 3 7. 
Moreton and Keeling contra, the Statute being 
take off delaies. Per Cur. This is not within th 
new Statute of Car. 2. c. and in Treſpaſs, or an 


Judgment, Special Bail ſhall be put in, and Speci 
Bail was ordered, 2 Keb. 450. Stiddalf at 
Temple. | . „ 

An Action was for 23 J. 18 7. The Bail 
Recognizance was 23 J. 18s. Judgment againi 
the Principal, and Scire fac. againſt the Bail | 
23 J. 103. It was held Error for this miſtak 

Judgment was given in Scire fac. againſt th 
Bail, That the Plaintiff ſhall recover ſuper r: 
perationem præd. no Writ of Error lies in the Ii 
chequer· chamber; for Scire fac. is none of tf 
Actions in the Statute mentioned, neither in thi 


where one Proceſs is taken for another: But th 


29 


of Error but in Parliament, Telv. p. 157. Pra 


= 


= 


Council on the 3 Fac. c. 8. prayed Bail in Em 
of a Judgment, in Debt on Judgment, this bei 
all one as Judgment on Obligation in Scire fac. 


CD 
— 


Wild contra, 'This Statute extends not to Ex 
cutors, nor to Judgments, bur ought to be lis 
ally taken, eſpecially the Practice ever fince | 
ying been not to put in Bail, and the enumerato 
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is only of Debts of an Inferior Nature; and the 
ourt refuſed to ſet the Superſedeas alide 3 Keb. 


Ls 802. Taylor and Baker. 
5 4 Debt on Bond for performance of Ce - 


Flo reach aſſigned, Iſſue and Damages, and Judg- 
ent for the Plaintiff, and Debt brought upon this 
udgment, and Judgment by default, and of this 
aſt Judgment Error "being brought the Queſtion 
as, if the Plaintiff in the Error ſhall bg Bail 
pon the Statute of 3 Fac. for it was agreed not 
Wo be within the Statute of 13 Car. 2. It was ob- 
cted, That the Original of this Action being 
Spec ounded on Covenant, is not within any of the What is with. 
Words of the Statute of 3 Fac. which mentions in the words 
Actions of Debt for Payment of Money only, or dae . 
Bail . Rent, or for Contract for Money. But per the e. 1 
„. This laſt Action upon which the Error is; Jac, ; 
roupht, was for Money only recovered by the 
nit ft Judgment, and within the words Contract for 
loney; and ruled Bail to be found, vide M. 29 
m__ 2. B. R. Taylor and Baker, 1 Levin. 260. 
W'r Tbeopbilus Biddolf agaiaſt Temple. 
Error of a judgment in the Court of the Pa- 
ce at V. eſt minſter by the Principal and Bail. The 
rror aſſigned was, as well in the Paincipal Judg- 
ent as in the Execution againſt the Bail. This 
rit of Error was not well brought; but it aba- 
d, and then they brought ſeveral Writs of Error 
12 coram wobis reſident. And the Error afligned 
u EAM the Principal was, that this Action was brought t Aion ER: 
is ben bore there was cauſe of Action. And the Judg- before eauſe of 
ent was reverſed, though it was after a Verdict; ha hk iy Z 
Wd then the Writ of Error by the Bail is not ex-,,,, 3 
— "ma 0 J but falls of it ſelf, Cr. Car. 574. Smith though = 
ames. 5 2 Verdi 
In an Action on the Caſzon a Bill of Exchange; i 
e Court inclined, that Special Bail is not requi- 


A in a Writ of Error by 3 Fac. becauſe Action 
| Qs on 


in thi 
eſs i. \ 


Ice id 
erat 
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| on the Caſe is not within the Statute ; but only 
Actions of Debt. Adjornatur to ſearch, for had th; 
been aided by 3 Fac. there need no Proviſion by 
the Statute of Car. 2. 2 Keb. 2.34. Vernat 1 
Debuſte. 
On a Writ of Error no Bail being put in accord 
ing to the Statute of 17 Car. 2. c. within 8 dan 
The Plaintiff took out Execution, and before it 
was executed, the Bail was put in by the Deſen 
dant, Plaintiff in the Writ of Error, which was: 
Month after the Writ was brought. Per Cur, 
Superſedeas, This is no Swperſedeas unleſs it were put in withi 
| the 8 days, which the Clerks _ 2 Keb. 317; 
Taylor and Staples. 


Scire fac. againſt the Bail upon a Writ of Error, 


According to the Statute of 3 Fac. The De 

fendant prays Oyer of the Condition of the Re 

' cognizance , and upon that he Pleads that th: 

Plaintiff proſecuted the Writ of Error with effech 

and that thereupon the aforeſaid Judgment ws 

reverſed, Et hoc paratus eſt werificare, whereas i 

Prout patet, ought to have been prout patet per Recordum, the 

ber Recordum. Plea was ill, and Judgment pro Quer. May and 
Spencer, Rey 50. 

Error of a Judgment in a Scire fac. upon 
Recovery in Debt. 

Firſt Error. This is a Scire . againſt the Bai 
for the Non-appearance of the Principal ; and i 
is not mentioned that Proceſs is awarded againk 
him, bur that it was prayed, & ei conceditur, bil 
it is not Jdeo præcept. eff wicecomiit, &c. us| 
ought to be; and although that he that was Bal 
afterwards appears, this might be without Procch 
and ſo not good. 


Second 


and Urits of Erro2s. 
Second Error. Judgment was given without De- 
urror or Iſſue joyned ; and altho? there need 
not be a Declaration in this Caſe, no more than 
n a per que ſerwitia, or in a Quid juris clamat, 
for theſe are Declarations in themſelves; yet there 
ought to be a Plea to it, and the Plaintiff ought to 
reply to it, and upon the Plea there muſt be an 
Iſſue or Demurrer, and then a Judgment, and not 
otherwiſe, except upon a Nibil dicit; and Judg- 


it only 
ad thi 
ſion by 
vat and 


accord. 
8 dan 
fore it 


Deſen. 


Was ment was reverſed, Cr. Elix. 177. Herd and 
C Burgos. . „ 
with A Writ of Error was brought by the Bail of 
37. judgment given againſt the Principal in the 


Court of the City of Weſtm. the Writ was tam 
in redditione judicii quam in redditione Executio- 
1 1s Erratum fuit, and the Error aſſigned was be- 
he taken in Execution without any Scire fac. ſued 
againſt him, which was a manifeſt Error; but an 
Exception was to the Writ of Error, becauſe the 
Bail cannot have a Writ of Error of the Principal 


ne De 
he Re 
at the 
effec⸗ 
c wa 


3 then the Queſtion was, The Record being remo- 
5 


ved, if he may have a Writ of Error quod coram 


wy J vobis reſidet, on that Curia adviſ. Cr. Car. 551. 
aud Anonimus. 
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cauſe a Capias was awarded againſt the Bail, and 


Judgment, which was agreed by the Court. But 


Quod 097 a7} 


wobis reſtagt. 


No Capias lies upon a Judgment in a Scire fac. No cle up⸗ 


Pon N againſt the Bail, upon a Recognizance acknow- on a judgment 
ledged by the Bail in B. R. upon a Writ of Error lies in a Scire 
e Bai | fas. againſt 


in Cam. Scacc. the Recognizance being given 


ik there by force of the Statute of 3 Fac. of Exe- 


s guided by the Cuſtom of B. R. but by the Com- Bail in B. K. 
7 mon Law, and the Bail bound only their Lands upon a Wrie 
ala ; and Goods and not their Perſons, and for this no of Error in 


Abridg. 898. * 
5 5 | EL 


the Bail upon 


f : g R 2 Recogni- 
cution, becauſe this Recognizance is not to be ,ace, 3 the 


Capias lies; WWildbore and Prieſtland, 1 Rolls C. ese. 
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The Defendant pleaded Judgment is not affirmed, 


and remitted in B. R. prout mer per Record. in 


The Law ok Erroꝛs 
Scire fac. againſt Bail on 3 Fasc. c. 8. in 
Writ ot Error. The Defendant pleaded, That 
the Principal MH. did Profecute with effect, and 
that the Judgment was reverſt. They ought plead 
to prout patet per Record, 1 Keb. 18 5. | 

In Scire fac. againſt Bail on Judgment in B. R. 


out patet. per Record. in the Exchequer chamber. 
The Plaintiff replies, That Judgment was affirmed 


B. R. Judgment if the Defendant ſhall be ad. 
mitted to ſay, the Judgment in the Exchequer is 
not affirmed, &c. to which the Defendant demur. 
red, and this being a ſufficient Eſtopple, Judgment 
pro Quer. 3 Keb. 362. Roberts and Reeve. 


4 


CAP 


and Writs of Eros. 


"Hap CAP. NEVE: 

195 0f the Plea in nullo eſt Erratum, and the nature 
B. x and effect of this Plea. This Plea is in nature 
rmed f 4 Demurrer. Of what it is a Confeſſion after 
Amber in nullo eſt Erratum pleaded, one cannot alledge 
irmed Diminution, and why. This Plea goes mit to 
A in Collateral Matter. The courſe of Proceeding in 
> af. MW Error, where Error is aſſignedout of the Record. 
wer il aquiſition returned to be taken after the day of 
mur. return of the Writ. When in nullo eſt Erratum 


amounts to a Confeſſiun of the Fact, when in 
nullo eſt Erratum amounts to a Demurrer, and 
how it is 4 demurrer. Error in Proceſs not to 
bealledged after this Plea pleaded, Q. Error in 
Fact how to be tried. Where a default in the 
Mrit of Error amounts to as much as in nullo 
eſt Erratum. After this Plea, no Certiorari to 
diſaffirm the Fudgment. - 


N nullo eſt Erratum is in nature of a Demurrer, 
Cr, Fac. 521. and not any Confeſſion, Cr. 
—- W 7ac. 29. tho' the Defendant in B. C. brought a 
| Writ of Error and aſſigned, whereas the Deten- 
dant appeared by F. S. his Attorney, and Judg- 
ment was given againſt him by Nibil dicit, that 
the ſaid F. S. was no Attorneys of B. C. at the 
time of his Appearance, nor at any time within 
the ſaid Term; and tho the Defendant pleaded 
in nullo eff Erratum, and becauſe it appears that 
the Defendant appeared by the ſaid F. S. and im- | 
parled until another Term; the Court admitted This Plea is 
him to.be an Attorney, and it is againſt the Re- in nature of a 
p. MW cord to fay he is not an Attorney, and he is a Deœmurrer. 
good Attorney in this Suit; wherefore this cannot 
be affigned for Error, but the now Defendant may 


02 4 well 
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"+ well take advantage thereof; and tho? it is ng 
demurred upon the Error aff igned, yet it was 
held, the Defendant may well take advantage 
thereof, and that this Plea in nullo eſt Erratum |; 
in nature of a Demurrer, Cr. Fac. $22. Heydn 
and Myn. 
In Roes and Glover's Caſe. The parties were 
at Iſſue on the Statute of Uſury ; and found a: 
gainſt the Defendant, Afterwards a Writ of Error 
» was brought. Two Errors aſſigned; that there 
was no ſuch Statute as 37 H. 8. of Uſury, which 
was againſt what before he had confeſſed by his 
Plea. 2. Whereas J. S. of Exceter was returned 
of the Jury, it was aſſigned for Error that F. S. of 
another place was Sworn upon the Inqueſt. The 
Court adviſed the Defendant in the Writ of Error 
to plead in nullo eſt Erratum, by which the Court 
ſeemed to incline, they were no Errors, Godh 
Aſter in nullo - After one hath pleaded. in nullo eff r he 
4 krratum cannot alledge Diminution, by which Plea he hath 
aas nag | confelled the Record, which is certified to be a 
ie,” full and perfect Record, and to be fully certified, 
and why. 1 Leon. 23. 
This Plea goes A Writ of Error may be granted after the 
not to Colla. Plaintiff had pleaded in nullo eſt Erratum ; for this 
coral Matter. Plea in nullo ef Erratum, goes but to that which 
is contained in the body of the Record, and not 
unto Collateral Matter, [cilicet Warrant of Attor- 
neys, I Leon, 176. And 
The courſepro- The courſe of proceedings in the Writ of Error, 
cceding in Er. when Error is aſſigned out of the Record, and 
ror here Error not of a thing within the Record is ſuch. After Er- 
ee 'gned out ror aſſigned before a Scire fac. iſſues againſt the 
on ee RENO. Defendant ad audiend. Errores, the Plaintiff may 
pray a Certiorari to the Cuff os brevinm, i in whoſe 
Hands ſuch Collateral things remain, for the Plea 
Rol! doth remain in th # Callody. of the Chick 
| luſtice, 


— 4 A ” * > 
+ We SITIO LoL? - > q PY — — 22 . 
— — — — — Jones ng 


ng. * 
- = 
n — n 
- ==; Ora 


„ pn 
* ps 
Sas 


"I J N r - 17 * = ; — — — 1 — 
4 to" = 20 A 2 T £ : 2 n gs ——— — Wt > 0 — 5 — — 4 — 
you . a Fe gt q p 8 2 * —— 2 „een rr Et - — — — anon A 5 5 nome . — er 8 
85 « - = mo 4 4 0 a 2 T% 2 2 — —— — FF. 7 1 — * 1 BA * — en $1 * — — en 4 w- — £ on eo * —— —— i 
eee eee, en, Wa Se! ae ge: eo EY — ens e EEE ESL E ä uns * 5 — 
yy ou — — s n PEN . £5... Wo . me” 3 . — " — rr ane ot — — 
* day eg rites — — - 
- ö erer — <e om nr 
uv HP — A — nn 88 ** 2 1 2 © 


bn 
AER - 
— 


1 2 a a a Pr e 


is not 
; Was 
tage 
m is 


eden 


were 
nd a: 
Irror 
there 
hich 
y his 
rned 
S. of 
The 
rror 
ourt 


WD 


„ he 
nath 
de A 
id, 


the 
this 
ich 
not 
Or- 


or, 
nd 
Er- 


and Writs of Erroꝛs. 


Juſtice, but the Original Writs, Eſſoins, and War- 
rants of Attorney remain in the Hands of the 


Cuſtos hrevium. And notwithſtanding the Defen- 


fendant hath pleaded in nullo eſt Erratum, and ſo 
hath affirmed the Record to be fuch as is certified, 


yet the Court ex officio ſhall award a Certiorari 


to aſcertain themſelves, if there be any ſuch War- 
rant of Attorney or not, 1 Leon. 22. Dayrell 


and Thyn. 1 

Error of a Judgment in B. R. three Errors aſ- 
ſigned. One was, The Deſendant appeared by 
John G. his Attorney in Octab. Hillarij Anno 22 
Fac. R. whereas the ſaid ohn G. was dead be- 
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fore the pleading in nullo eſt Erratum ; ſed non al- Error afligned 
locatur, for it is an Error aſſigned againſt the Re- againſt the 


cord; and although it was faid there qught to Record ſpecial 
Demurrer, 


have been a ſpecial Demurrer for that Cauſe ; yet 
it was held, that the in nullo eſt Erratum alledged 
againſt the Demurrer, extends to the three Cauſes 
aſſigned in the Writ of Error, Cr. Car. 63. Mor- 
ris and Fletcher in Cam. Scacc. wide infra. 
Error of a Judgment in Dower. in B. C. for 


that the Tenant was an Infant, and Judgment was 


given againſt him by default: This being the 
ſole Error aſſigned the Defendant pleads in nullo 


eſt Erratum ;, ſo the Infancy was confeſſed, and 


it was held that it was not Error, for Dower is 
demandable againſt an Infant, and he ſhall not 
have his Age, Cr. Fac. 111. Smith and Smith. 


Three Errors on Judgment in Aſſumpſit. The 
ſccond Error was, the Defendant appeared by 
John Green his Attorney in OFab. Hillarij Anno 


22 Fac. whereas the ſaid John Green was dead 
before the day which was alledged to be confeſſed 
by pleading in nullo eſt Erratum ; ſed non alloc. 


br it is an Error aſſigned againſt the Record. 
The third was, That the Writ of Enquiry of 


Damages was awarded returnable, die Lune pf 


Juin * 
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Inquifiion re- quind. Hillarij, 10 Car. and the Sheriff returned 
es wy the Inquiſition taken before him the 27 day of 
= —_ Fanuary, which was after the day of the return of 
of the Writ, the Writ, and ſo without Authority; but foraf: 

much as it was not aſſigned upon the Record, al- 
though in truth it were ſo, the Court would not 
take Conuſance thereof, Cr. Car. 53. Morris and 


Flacher in the Exchequer-chamber. 


In vullo eff Erratum. 


When in allo Per Hale Chief Juſtice, when Error in Fact 
eft Erratum a- is well aſſigned for Error, in nullo eft Erratum 
mounts to a amounts to a Conſeſſion of the Fact; as if In- 
A 45s of fancy be aſſigned in a Writ of Error to reverſe a 
3 Fine; and if Infancy. be aſſigned the Plaintiff can- 
| not plead in nullo eft Erratum, becaufe by it he 
+ confefſeth the Infancy, but he ought to take Iſſue. 
When in uullo But if the Party Aſſign for Error, that the Court 
off Erratum a- did not Sit, or that the Defendant did not Appear, 
Demut Which Aſſignments are Matters of Fact, but not 
emurrer- vell made, there in nullo eſt Erratum amounts to 

| a Demurrer. So where matter of Fact is inſuffici- 
ently alledged, Ray. 23 1. Okeover againſt Owverbury. 

8 Error of a judgment in B. C. in Treſpaſs againſt 
N 8 Defendants, upon which they brought Peres 
torney whereof and ſay in the Writ that the Judgment was 4d 
2 are Infants damnum ipſorum. The Defendant appears in the 

Judgment re- Scire fac. and pleads in nullo eff Erratum, where 
= (cd againſt the Error aſſigned was the Non-age of two of the 
Dtiefendants, and yet all appear by Attorney. Per 
Hale Chief Juſtice, The Judgment was reverſed 

in toto. I. Becauſe the pleading in nullo eff Erra- 

tum, is a Confeſſion of this Error in Fact being 

a Demurrer, and no way left for the Demurrer to 

try it; he ought to have pleaded to the Infancy, 

41 ſeo that Iſſue upon it might have been taken Ad 


294. Green and Richards. 
In nullo eff Erratum is a Demurrer ; but tho it go this Plea 
be a Demurrer, yet it doth not confeſs Error in is a Demurrer. 


and Writs of Erros. 
damnum ipſorum is good, for it was Damage to all 
to have fee given againſt them, 1 Levin. 


Fact not aſſignable, or not well aſſigned, as Error 
contrary to the Record not aſſignable for Error, 
1 Levin. 311. Cole and Green. 


If a Matter of Law and Matter of Fact toge· 
ther (well ſet forth) be aſſigned (which ought not 


to be) there in nullo eſt Erratum will be a Con 


feſſion of the Matter of Fact, and not ſerve as a 
Demurrer, for the double Iſſue, wherefore in that 
Cafe the Defendant muſt Demur, x Ventris 
253. 


Age, ſo he ought to have appeared by his Guar- 
dian and not by Attorney, but in the Aſſignment 
of the Error it is not concluded al pais (vix.) 


Et hoc paratus eft werificare, &c. and the De - Error in Fait 
tendant in the Error pleads in nullo eft Erra- how to be tried. 


tum, & c. Per Cur. The Judgment ſhall be affirm- 
ed; for when a Man Aſſigns Error in Fact, he 
ought to put himſelf upon the Country, for the 
Jourors ſhall only be Triers of that and not the 
Judges; and then in this caſe for not concluding 
to the Country, this is an Error not triable by the 
Court, but in its proper Nature by the Country, 


ſo it cannot be adjudged, and is as much as if no 
Error had been aſſigned; for the Defendant by 


pleading in zullo eſt Erratum had not confeſſed 
this to be Error, but only had put himſelf upon 


the Judgment of the Couct, and the Court in 3 | 
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Error in Proceſs cannot be alledged after in p,,,, in Pra- 

nullo eff Erratum pleaded, Cr. Elix 8 3. Quær. ceſs cannot be 

The Defendant in Replevin againſt whom judg · alledged after 

ment was given Aſligns for Error; that there this Plea plead- 
were two Avowants, and one of them was within es- 
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Jäalſe may not be Triers of it, Nelv. 5 8. King againſt 
Goſpire and Shire. 3 . 
U pon Error in Fait in nullo eff Erratum no Plea, 
Dyer 65. 104; | Ns 


Digi a- The Defendant in the Writ of Error made de- 


mounts to as fault, which is in Law as much as if he had 

much as nullo3 pleaded in nullo eff Erratum, which acknowled- 
N Erratum. geth the Fact to be true, Lee and Ceelies's Caſe. 

In the Exchequer it was ruled lately, That in 

nullo eſt Erratum is no Plea to Infancy aſſigned 

for Error, being againſt the Record. And per 

Hales, On in nullo eſt Erratum the Aſſignment 

that the Party was not Sheriff, was held ill, 3 

Keb. 198. LL | 


| Aker this Plea After in nullo eft Erratum is pleaded none may 


no Certiorari have a Certiorari to diſaffirm the Judgment, con- 


to diſaffrm the tra to affim it, though when it comes in, advantage 
Judgment. may be taken of Errors; and tho' the Plaintiff 


may have it before without motion, yet not alter 
ſuch Plea pleaded, 1 Keb. 227. | 
In Debt on Judgment in B. R. The Defendant 
Pleads Stat. 27 Elz.. and that Error is depending, 
The Plaintiff Demurs. Per Cur. It is no Bar: 
But a new Writ of Error may be brought hereon. 
And Judgment pro Quer. which ſtands or falls 
with the Error, 2 Reb. C3 3. Proctor and Nichol- 
fon ; ſo was Holmes and Chamberlain's Caſe, and 
Worſely*s Caſe, 2 Keb. 659, = 
Debt on Judgment in Aſſumpſit in B. R. prout 
per Record. ibid. remanen. apparet, The Defen- 
dant Pleads Actio non, becauſe that poſt judicium 
Action was brought in the Exchequer-chamber, 
and the Record removed thither. The Plaintiff 
Demurrs. Per Car. This is but a nul tiel Record. 
being in Bar, but in Abatement had been good ; 
and this was the difference in the Exchequer-cham- 
ber, 3 Keb. 698. Covet and Marſhzll. 


A 


and Writs of Erroꝛs. 


CAP. XXVII. 


Tuo Writs of Error to Reverſe two Fines, bon to be 


pleaded to. Where Outlawry is good Plea or 
not. Fine and Non-claim, and who may plead 
this Plea. Where it is not ſufficient to Reuder 


the Body; but he ought to pay the Money. Error 


in Fatt and Law double, but to be ſpecially 
demurred cn. Outlawary pleaded, and after 
that Excommengement. The Statute of Limi- 
tations pleaded, 


Enant in Tail had Iſſue two Sons, R. and S. 

and died ſeized. R. his Son levied a Fine 
thereof, and afterwards levied another Fine and 
died without Iſſue; and F. brought two ſeveral 
Writs of Error to reverſe both the Fines. And the 
Tenant to the Writ of Error brought upon the 
firſt Fine, pleaded the ſecond Fine in bar of it, and 
in Bar of the Writ of Error brought upon the ſe- 
cond Fine, he pleaded the firſt Fine; and the 
Court adviſed him to plead, that the Fine pleaded 
in Bar was Erroneous, 2 Leon. 211. Moultonꝰs 
Caſe. . . 

Error by ſix to reverſe a Judgment in Eject- 


ment. The Defendant in the Writ of Error 


pleads Outlawry againſt one of the Plaintiffs; and 


it was demurred to, becauſe this is an Action not 
to recover any thing, but to reſtore them to what 


they loſt, and to diſcharge them of Damages and 
Fines. And per Cur, This being a Suit by way of 
diſcharge, wherein he ſhall recover nothing; and 


they being inforced to joyn, becauſe one of the 


Defendants was a Defendant in the former Action, 
and it woyld be miſchievous upon an Qutlawry in 
caſe of Error, Attaint or Audita quer. which are 

„ | | only 


RS 


_ Harris. 


Fine and non- 
claim, and 


The Law of Ervows 
only by way of diſcharge, if it ſhould be any Bar, 
this Writ being but a Commiſſion, and therefore 
irs not any Plea, But it was agreed, That if two 
Plaintiffs in Debt be barred and bring Error; the 
Outlawry againſt one is a good Bar againſt the o- 
ther for perſuing the Error, becauſe they be to re- 
cover, Cr. Fac. 616. Bythall & alii werſus 

If one hath right to a Writ of Error, and ſuf. 
fer five years to paſs without bringing that Writ 


who may plead he ſhall be barred by that Fine; and five years 


this Plea. 


paſſed, againſt the Opinion in Zancher'sCaſe, Plo. 


373. And he who is only Tenant to the Wrir, 


and not Tenant to the Land may plead this Plea, 
Cr. Fac. 333. Bartholmew and Bellfeild. 

In Dower. Scireſfac. to have Execution of 240 J. 
Damages recovered in a Writ of Dower. The 
Defendant pleads, he had brought a Writ of Error 
upon this Judgment, againſt the Demandant in 
Dower, and Aſſigns for Error, becauſe the Re- 
covery was againſt him by default being an In- 
fant, and that Pendente eo indiſcuſſo, the Deman- 
dant in the Writ of Dower died, and that he had 
brought a new Writ of Error qd. coram vobis reſidet 


againſt the Plaintiff as Executor, quod adbuc pen- 


det and demands Judgment ſi pendente brews de 
Errore indiſcuſſo Executionem habere debet, and 
Demurrer thereon. Per Cur. If a Writ of Error 
lies, it is a good Plea; for it is not reaſon to have 
Execution of an Erroneous Judgment, when no' 
default can be aſſigned in the Plaintiff in the 
Writ of Errror : There appears not any default 
in him, who perſued the Writ of Error, or in not 
proceeding or neglecting to proceed therein, by 
the default which was occaſioned by the Death 


of the Defendant in the firſt V Vrit of Error; but 


if the Plaintiff in the firſt VVrit of Error had 
been non-ſuited, or had diſcontinued, or were ſlack 
in 


, FW LO - 


may not be alligned on one Writ: But as to the 


and Writs of Erroꝛs. 
in the proceeding therein, there peradventure it 
would have been otherwiſe, Cr. Elix. 557. Wil- 
liams againſt Williams, : 
Scire fac. upon a RET of 400 J. the 
Condition whereof was: Whereas the Plaintiff had 
recovered againſt T. D. in Debt 200 J. 8 s. 4 . 


for Colls, and the faid T. D. had thereupon brought 


a Writ of Error, that if he proſecuted it with ef- 
fect, or if it were affirmed, and that the Co- 


nuſee paid the Condemnation, and the Coſts which 
| ſhould be adjudged in delay of Execution; that 
then, &c. The Defendant pleaded, That ſuch a 


day after the Reco2nizance, the ſaid Brocon be- 
fore Judgment affirmed, rendred himſelf to the 
Marſhalſee to be chargeable for the Execution, and 
to diſcharge his Sureties, and there yet remains. 
Demurrer ; its no Plea, for this Manucaption is 
not to render his Body, but to pay the Debt ad- 
judged which is grounded upon the Statute of 3 
Fac. c. 8. that for the avoiding delays in Execu- 
tions, the Party who ſueth a Writ of Error in 
Debt, ſhall pay the Debt or find. Sureties to pay 
the Debt, Cr. Fac. 402. Auften and Monk, 
Wherefore it is not ſufficient to render the Body, 
but he ought to pay the Debt or his Surctics 


for him. 


Error of a Judgment in the Palace Court held Errer in Fat 


on. and Law dou- 
coram Facobo Duce Ormon. and the Error atfign hk 


ed was, That the Duke was not in Court, the, 


Court being held coram Winn, his Deputy accord qurred on. 


ing to the grant. Second Error, That the Judgment 
was given for the Plaintiff where it ought to be 
given for the Defendant. The Plaintiff Demurrs, 
and it was ſaid for him, that the Ailignment of 
the Error is double. The firſt Error in Fact. The 
ſecond Error in Law. And Error in Fact and Law 


firſt 
* 5 | 


240 The Law ot Erroꝛs 1 
firſt it was ſaid, that it is not aſſignable being con- 
trary to the Record; and to the ſecond he Lach be 
ought to have demurred for the doubleneſs; d- 
rtherwiſe he ſhall not have advantage of it on the 
general Demurrer. To both which the Court a- 
greed: And it was agreed, that a Judicial Office 
may be executed by a Deputy, 1 Levin. 7 6. Mo- 
lins and Whetby. © „„ 

In Error. The Defendant pleads Outlawry in 
the Plaintiff, and being barred of that he now 
Pleads Excommengment in the Plaintiff,and ſhew- 


that Excom- lawry was pleaded; and it was ruled by the whole 

wentment. Court, that this Plea lieth not for the Defendant; 

for he cannot have two Pleas to the Perſon of 

the Plaintiff, but where his ſecond Plea is matter 

of later time ſince the firſt Plea, 3 Leon. 171. 
Midlemore's Cafe. 


the Defendant at Bury promiſed to pay, &c. Judg- 

ment pro Quer. The Defendant brought Error, 

and upon Diminution alledged, the Original was 

Statute of Li- certified, Hill. 4 Car. Upon which the Plaintiff in 
mitation plead- the Writ of Error pleads the Statute of 21 Fac. 
ed. of Limitation: And that this Action being upon a 
Promiſe, 16 Fac. and not brought within ſix years 
after the Promiſe, nor within three years after the 

Statute, this Action is not maintainable. The 
Defendant pleads that he 2 Car. which was within 


| ginal of Aſſumpſit, ſuppoſed to be made in Kent a- 
1 . 8 8 LEY 
|| gainſt the Defendant now Plaintiff in the Error, 
. wherein he was outlawed; but in 30 Car. the 
u | Outlawry in C. B. was declared void by ſome; 
4 this Outlawry being not reverſed by Error, bur 
8 avoided by Plea, the firſt Original is not deter- 
l e mined. 


I 


Oatlawry plead ed the Letters of Excommunication. Upon which 
ed, and after jt appeared that Plea was pleaded before the Out- 


Error of a Judgment in B. C. in 2 that 


three years after the Statute, brought a Writ Ori- 


on- 
he 

0 
the 
| a- 
ice 


Jo- 


and Writs of Erroꝛs. 


Damages is not material to the Action, being tran- 
tory and averred to be for one and the ſame cauſe. 
and though the Outlawry be ayoided by Plea its 
all one, for the Statute #1 20 Fac. is if the Out- 
awry be reverſed; and fo it is by any means. 
Judgment affirmed, Cr. Car. 294. Sir Tho. Winch 
and Lane. „ 355 


mined, Per Cur. This variance of the County and 


147 
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C AP. XXVII. 


In what Caſes an Erroneous Tudgment may ny 
be avoided by Flea, without a Writ of Errn 
and in what Caſes it may. Tudgment \avoidab| 
in Scire fac. againſt the Bail they may not ſa 
that the Principal died before the Fudgmen 
and ſo avoid the Fudgment by Plea. Futy 
ment not to be ſubverted but by Matter of R. 
cord. Where ad vantage may be taken by Pleat 
ing without Writ of Error. Where Outlawry m 

to be avoided by Pleading. Outlawry revered 
by Plea. Judgment may be avoided wit bon 
Writ of Error, by a Plea where the Party is, 
Stranger to it. What Adis or Things are Ber 
of a Writ of Error or not. Writ of Error brought 
againſt a Man's own Feoffment. Non-ſuit m 
any Bar in a new Writ of Error. What Af 
ſhall Bar an Infant io have his Fine rever{«lf 
Privity in right is ſufficient to Intitle him 
Remainder to a Writ of Error. Where aWar 
ranty is a Bar to aVVritof Error. In wh: 
Caſes a Bar of part ſhall be a Bar of the whit 
How an Erroneous Fine is a Bar to al/ri 
Error. If Error be in the Fine five gears PI 
ſeſſion cannot be pleaded. N. ; 


IF a Man recover in Ejectione firme, and after 

wards his Executor Sue Execution by Si 
re fac. againſt the Recoveree 3 the Recovert 
may not avoid the Judgment, nor ſtay the Ex: 
tion by ſaying that the Teſtator died between th 
Verdict and Judgment or ſuch like, but is putt 
his Writ of Error, for the Judgment is only voi 
able, 15 Fac. B. R. Hide and Markam. 


* 


and Writs of Erro2s; 


y 4 o avoid the Judgment by Plea, for this is a- 


759 (inſt the Record, M. 32. 33 El. Warter and 
aa, which muſt be avoided by Error. By 
t ſa So in Action on the Caſe, if the Plaintiff be 


on- ſuit, and after it is entred quod ile reliquit 


Jul ſctionem ſuam, & fatetur ſe nolle ulterius proſe- 
f 1 i, upon which Coſts are aſſeſſed. Although it 
Pleat: admitted that this Judgment is Erroneoys, for 


hat this is not any Non-ſuit as it is entred ; yet in 
tion of Debt for the Coſts, the Defendant 


ry M1 
verſed 
it hon 
ty 16 
Bar 
des and Lowe. | 


"yy If an Infant ſuffer a Common Recovery, in 
it ich he comes in as Vouchee in his proper Perſon, 
vere nd not by Attorney or Guardian, although this 
bin es not bind him, but that he may avoid it in a 
„ nit of Error, yet at his full Age he may not en- 


. 
2 holt 
Pit « 
rs PI | | 5 

ſubverted by matter in pais without matter of 
ccord, Hill. 1650. Aylett and VValker. 


| after 
y Si 
-overet 
e Exe 
een th 
Put (( 
y voi 


* 


part of Money due to himſelf upon a Bond, 
d for the reſidue upon an Obligation to a Stran- 


bligations upon which the Attachments were 
de, were extra Furiſdict. Cur. de Lond. The 
ctendant joyns, That the Obligation to himſelf 
as made infra Furiſdict. Cur. de Lond. The 
antiff Demurrs, And Judgment pro Quer. For 

x Judgmenc 


If a Man recover againſt the Principal, and Sue 
; Scire fac. againſt the Bail, they may not ſay 
hat the Principal died before the Judgment, and 


all not avoid it by Plea without Writ of Error, 
r this is a Judgment de facto not void, bur only Judgment vcid- 
odable by Writ of Error, M. 11 Fac. B. K. able. 


ſ into the Land, and avoid it by his entry, be- julgment not 
re he had reverſt it ina Writ of Error, for that to be ſubver- 

: himſelf is Privy to the Judgment, and may ted, bur by 
verſe it by ſuch means; and Judgments may not RT of 


In Aſumpſit. The Defendanr pleads two ſever- 
Attachments of Money in London, (vix.) one 


r. The Plaintiff replies, That the two ſeveral . 


„ * T4 £ 
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Where advan- Judgment of a thing out of their Juriſdiction is al 
tage may be ſolutely void, and advantage of this may be take 
aca Lag in pleading without reverſal by Writ of Erro 
"oli I Rolls Bog. And here the Rejoynder does b 
F anſwer to part of the Replication, therefore th 

Plaintiff ought to have Judgment for all, 3 Ln 
23. Frampton and Pettis. 
a B R. Onee In the King's Bench in no Cafe, neither in th 
Jawry not to fame Term, nor in any other Term an Outlaw 
be reverſed on ſhall not be reverſed on the Crown fide. This Her 
the Crown the Courſe by all the Clerks, a Judgment may 
fide, reverſed without Writ of Error for Outlaw: 
after Superſed. and Mainprize, 11 H. 4. 34. $8 
5. 7. B.6. 38. | „ 
If a Man be outlawed, and no mention mad 
of what County he was, this may be reverſe 
without Writ of Error, 8 H 6. 37. 
But if a Man be outlawed without Addition gi 
Where Out- ven to him in ſuch Action, where Addition ough 
Jawry not to to be given by the Statute, he ſhall not avoid. ii 
be averied by by Plea without Writ of Error; although th 
Plea, Statute faith ſuch Outlawry ſhall be void, 1 1 Ht 
15. b. „ 1 
It a Man be brought in upon Cap. utlog. H, 
maaap reverſe the Outſawry, for that he is name" 
Outlawry re- F. S. of A. whereas he was demurrant at the tim 
verſed by Plea. of the Writ purchaſed at B. and not at A. an 
this without Writ of Error, for that if he ſhoul*" 
bring a Writ of Error, this ought to agree vie 
his name in the Record which would be again" 
himſelf, 19 H. 6. 80. But otherwiſe, if he Het 
der himſelf gratis; fo it is if he be called J. 
of D. where there is not any ſuch Vill in th 
County. f | 
If a Man be Convict upon the Statute of 
Jac. c. II. by two Juſlices of Peace for killin 
of Partridges with. Nets, upon proofs or confefl 
on of the Party without Indictment; this Judg 
met 


T \ > 


\ takeMene may be reverſed in B. R it being removed 
Erroſſhere by Cer tiorari without any Writ of Error. 
es buffer s Caſe, and ſo upon ſuch Conviction upon 
ore Me Statute for Shooting, or the like. 

3 Lei Debt on Bond againſt the Defendants as Admi- Judgment may 
 Mfrators, who plead a Judgment reverſed againſt be avoided 


without a Writ 
e Inteſtate in H. Term, 26, 27. Car. 2. and of Bivowke 


tlawy it they had not aſſets ultra. The Plaintiff replies Plea, where 
This Were was an Action againſt the Inteſtate, but the Party is a 
nay t he died before Judgment, and that after his 5 to it. 


ah Judgment was obtained, and kept on foot 
Fraud. Per Cur. The PRintift might a- 
id the Judgment by Plea without a Writ of 
nor, he being a Stranger, for he cannot bring a 


ric of Error, and he is no party to the Judg- 
ent, 2 Mod. 308. Randall's Caſe. 


ion g In the Earl of Rurland's Caſe it was aff gned 
og Error, in Aſſize, that the Earl himſelf be- 
vid. een the Verdict and the Judg ment, hunted in 
oh wie Park and killed a Buck, and ok a Shoulder of 


at for his Fee, and fo had abated his Aſſize, 

d fo the Judgment was given upon a Writ aba- 

Wc. But the Court took a difference, between a Difference 15 
ing which abates the Writ by Plea, as if a Man iween a thing 
ie tinWing Aſſize againſt another, and meſne between *Þich a bates 
erdict and Judgment , the Plaintiff dies, this _ Aan 
atter ſhall abate the Writ without Plea, and for Mos, Oe 
Wat if Judgment be given upon ſuch Verdict it is Ele 
a roneous : But in our Caſe an Entry doth not 

ate the Writ without pleading-it, and this can- 

ot be pleaded now being between Verdict and 

dgment, and fo cannot be affigned for Error, 

Brown, 231. 


udp h 88 3 „ ” 
my N 2 Whas 
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What Adds or Things are Bars of a Writ of 


Error or not. 


A Releaſe of all Errors is a good Bar. 
A Releaſe of all Actions and Demands, and 
Right in the Law. : 5 
A Releaie of all Actions Real and Perſonal, 
If the Tenant pending a Præcipe againſt hin 
alien the Fee, and after Judgment is given again 
him, and he brought a Writ of Error againſt hi 
own Feoffment; this Feoffment is not any bar of 
the Writ, for that he was privy to the Judgment; 
1 Rep.I1t. Albanys Caſe. .: + © 
A Writ of Er- The Feoffment cannot bar him of his Writ of 
ror brought 2+ Error, becauſe notwithſtanding his Feoffment | 
N a Mans remains Tenant as to the Demandant, and ſha 
n Feoffment | | 
plead all Pleas that a Tenant may plead, and not 
withſtanding this ſhall be received and Judgment 
given againſt him as Tenant, and on ſuch Judy 
ment given againſt him he ſhall have a Writ o 
Error: But if after the Judgment he maks a Fc 
offment he ſhall not have a Writ of Error, ibid 
112. | h 
Fine reverſcs If a Man who had Title to a Writ of Error to 


in part. reverſe à Fine, makes a Feoffment of part of thy 


Land, this is a bar only of this part, and the 

Court may reverſe the Fine for the relidue, rig 

and Fennings, Done and Smet burſt's Caſe. 

Non-ſuit not If the Plaintiff in a Writ of Error be Non-fi! 

any bar in a ted after Error aſſigned, this is not any Bar of1 
Err Writ of new Writ of Error. TE 

* If an Infant bring a Writ of Error to reverſe 1 

Fine levied by himſelf for Nonage, and he is in 

ſpeed by the Court and found within Age, which 

is Recorded by the Court, and afterwards before 

the Fine reverſed he levies another Fine to N 

| ther, 


und Writwof Eris; 425 
ther, this ſhall bar him to have the Fine reverſed. What ſhall bar 
But the ſecond Fine muſt be pleaded, M. 38, 39. an lutant to 
El. B. R. Firs Cate. © have ts Fine 
If Tenant in Tail levy an Erroneous Fine wi bi 
Proclamations, and afterwards levies another Er- 
toneous Fine with Proclamations and dies, and the 
Ilſue in Tail brought a Writ of Error upon the firſt 
Fine; and the Defendant pleads in bar the 2d Fine, 
and after the Iſſue brought a Writ of Error upon 
the ſecond Fine, and the Defendant pleads in bar 
the firſt Fine, by which the Right is bound; The 
Plaintiff may reply upon the firſt Writ, that che ſe- 
cond Fine is Erroneous, and upon the ſecond Writ 
that the. firſt Fine is Erroneous, and fo ſhall be 
aided, M. 32 El. B. R. Carrington Caſe. 
If one hath right to a Writ of Error, and ſuf. 
fers five years to paſs without bringing that Writ, 
he ſhall be barred by the Fine and hve years paſſed, 
vide le Stat. Cr. Fac. 332 333. Bartholomew 
againſt Belfeild. 
Tenant in Tail diſcontinues by which the Re- 
mainder is put to a right, and then the Feoffee 
ſuffers an Erroneous Recovery i in which Tenant 
in Tail is vouched, he in Remainder, after the 
Death of Tenant in Tail without Iſſue may have 
Error, and this although his Eſtate be put to a 
right, and there is only. privity in Right and not 
in Eſtate. Privity i in Right 1 15 ſufficient, for the Privity 3 in 181 
miſchief that they in Remainder by the Act and is ſufficient to 
Tort of an Eſtranger ſhall have a Right and no intitle him in 
remedy for it. Secondly, If it ſhould be other wiſe rare yori 
admitted, a common Recovery ſhould never be re- RE 
verſed, for there is no Recovery but where a Fine 
or F coffment i is precedent, which makes a diſcon- 
tinuance to the intent that there ſhall be two Vou- 
chers; and then by this reaſon they in remainder 


ſhall neve have Error. 


„ 


— 


— — 


— 


—— 
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Where War- 
ranty is a bar fers an Erroneous Recovery, the Wife releaſeth 


to a Writ of 


Error. 


\ 


The Law of Erroꝛs 


He in Reverſon diſſeiſes Joyntenants and fif. 


with Warranty and dies ; this Warranty is a bar 
to the Writ of Error, becauſe by is own Act he 
hath diſabled himſelf to take benefit of the For. 


feiture, 3 Rep. G1. | 


| In what Caſes a Bar of part, ſhall be a Bar of 


the whole. 


Tn a Writ of Error to. reverſe a Fine of ten 
Acres of Land, brought by one who was in Re 
mainder in Tail; if the Defendant plead in Bar, 
a Common Recovery of parcel of the Land which 


is a good Bar as to that, yet this is not any Bar as 


„ 


to the reſidue. But the Court ſhall examine the 


Error in the Fine as to that, Done and Smet burſt, 
10 Car. B. R. 3 5 
In a Writ of Error to reverſe a Fine, the Re. 
leaſe of part is not any Bar as to the reſidue, but 
a Court may reverſe the Fine as to the reſi- 
UC. | | | 7 . 
Belfeild being in Remainder upon Eſtatil Tail, 
brought a Formedon againſt Barilemew, and Re- 
covers: The Heir of the Defendant brought Er- 
ror; Fine with Proclamations was pleaded in Bar, 
and it was reſolved, that although he in Remainder 
was a ſtranger to the Fine, it being levied by Te- 


How an Krro- nant in Tail, and although that the Fine was Er- 


neous Fine is 
u Bar to a 


Writ of Error. 


Warranty, 


| ſhall take away the Error, Pal. 248, 249. 


roneous, that this was a Bar to the Error until it 


reverſed. Belfeild and Bartlemew's Caſe, cited 

Pal. 2.88. where a Fine, if well pleaded ſhall be 

a Bar in a Writ of Error, wide Pal. 225 
Vide Pluis ſub Tit. Who ſhall have the Writ. 
Collareral Warranty which Bars this Eſtate 


In 


— 


. ON 


* 


. U 1 a. r as twaas — 


and Writs of Erro2s. 2249 
In a Writ of Error to reverſe a Fine, the Pro- If the Error 
clamations were pleaded in the ſame Fine, and five be in the Fine 
years quiet poſſeſſion, and this in Bar of a Writ 3 
of Error. The Court inclined, that the Error be- not be pleaded. 
ing in the Fine, five years poſſeſſion could not be Quer. 
pleaded, 1 Ventr. 35 3. Mod. Rep. 8. | 

In Error there ought to be a reverſal of the 
udgment, and reſtitution to the Leſſee, and if either 
of theſe fails the Writ fails; as if he againſt whom 
Erroneous Judgment is given, releaſe his Right, or Releaſe of all 
make a Feoffment after Judgment, he cannot Eo for part 
have Error, becauſe he cannot be reſtored againſt ae eee | 
his own Act. But if he againſt whom the Reco- ? NY 
very is had, makes a Feoffment after Judgment of 
one Acre, he may have Error for the reſidue; but 
if he releaſe all Errors for one Acre, he ſhall not 
have Error for any, becauſe the Record is intire, 


Pal. 247. , 
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CAP. XXIX. 


Of Releaſe of Errors. Common Vouchee in a Com- 
mon Recovery cannct Releaſe. Where a Releaſe 
doth not Bar Releaſe of all Errors for part of 
the Lands, Quid operatur. Where the Releaſe 
of one ſhall Bar both in the Writ of Error. Ma- 
nucaptors plead a Releaſe between the firſt Fudg- 
ment, and Writ of Error brought made by the 
Principal. Where a Releaſe to the Principal ſhall 
be a good Releaſe to the Bail. A nolle profequi 
not a Releaſe. A Relenſe of all perſonal Adi. 
ons no Bar in Error to reverſe an Outlawry, nor 
a Releaſe of all Demands. Diverſity where a 
| Releaſe of all Actions is a good Plea or not. Where 
. 8 Tenant ſhall not bade a Writ of Error, becauſe 
be cannot be reſtored to the Land. Diverſity 
where the Releaſe of one ſhall be @ Bar as to 4. 
VVrit of Error, as to others. Aid of Error by 
Releaſe. Releaſe of Overplus Damages. Releaſe 
of part of the Damages and take fudgement 
For the reſidue. A good Rule in Ejectment as to 
releaſing all the Damages as to that which is mt 
well demanded. A Releaſe of one of the Plaintiffs 
in Error not a Bar to the others. Of Appearance. 
A Retraxit by Attorney is Error. No appearance 
but Fudgment on three defaults recorded in Col- 
cheſter. One of the Plaintiffs in Error appears the 
other makes default. Apperance is either by 
Attorney, in proper Perſon, or by Guardian. 
Where Appearance ſaves default. 


| E to reverſe a Common Recovery had by 
the Anceſtor of the Lord Marqueſs of Win- 

cheſter againſt Lionel Norris, who was Tenant in 
| e N cheſter 


the Judgment was affirmed that they ſhould ſatisfy 


and Writs of Erro2s. „ * 
Tail, the Remainder to the Plaintiff. The Defen · Common Vou- 
dant pleads a Releaſe of all Errors by the Com- chee in a Com- 
mon Vouchee. Per Cur. He cannot Releaſe, he —_— 
is put in but for Form, and in truth he renders no- = 
thing, and therefore ſhall releaſe nothing. Bur if 
Execution be ſued againſt the Common Vouchee, 
ſo that he Renders in value, then upon fuch an 
Averment, the loſs lying upon him his releaſe ſhall 
bar the other: By Gaudy and Wray, 17 Ed. 2. is 
not Law, Cr. Eliz. 2. Lord Norris againſt the 
Marquiſs of Wincheffer. 5 

Yate, Brook, Clement, and two other Plaintiffs 
againſt V. Error of a Judgment in a Writ of Par- 
tition againſt the now Plaintiff, at the Suit of the 
now Defendant, divers Errors were aſſigned. The 
Defendant pleads a releaſe of all Errors made to 
him by the faid Brook and Clement, who were 
ſummoned and fevered, and concluded upon it a- 
gainſt them all, and demanded Judgment ſi actio. Summons and 
Per Cur. This releafe doth not bar them all of aSeverance. 
Writ of Error, for it is meerly real, to which all 
the Parties have Intereft, and though the Judg- Wherea releaſe 
ment be intire, yet the releaſe is no bar, but the doth nor bar, 
JO ſhall be entirely reverſed, Cr. Eliz. 

. „„ | —_ 

In Treſpaſs Vi & Armis againſt two, if one be 
condemned by Nihil dicit, and the other by Ver- 
dict, and one releaſe all Errors after Judgment 
given, and after they joyn in a Writ of Error; where à re- 
in this Caſe the releaſe of one ſhall bar both in leaſe of one 
the VVrit of Error. 25 ſhall bar both 
M. H. was condemned in Debt, and in Execu- in à Writ of 
tion, and brought a VVrit af Error, wherein tge 
Defendants were Manucaptors, that he ſhould 
proſecute the VVrit of Error cum effeftu, and if 


the Debt if V. H. did not ſatisfy ir, The Judg- 
ment 


Wherea releaſe 


. pal, a good re- 
"NY leaſe to the 
Bail. | 


A nolle proſe. 
Jui not à re- 
leaſe. 
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ment was affirmed, and Scire fac. brought againſt 


the Manucaptors, and they pleaded a releaſe made 
to the Principal and Bail of Debts, Judgments and 


Executions between and after the firſt Judgment, 


and the VVrit of Error brought, and Bail entred, 


and before affirmance of the Judgment. Upon De- 
murrer it was adjudged a good bar in this Suit; for 
the principal Party nowithſtanding he be out of 


Priſon, yet may ſatisfy the Condemnation, and 


the Surety 1s not liable ro fatisfy, but in his de- 
fault of Payment, and therefore a releaſe to him 
is good enough. And as this Cafe is, it is a good 


to the princi- releaſe to the Bail; for the Sum which they are to 


ſatisfy is certain by the firſt Judgment. And there- 
fore not like ro Hoe and Marſhall's Caſe, 5 Rep. 
70. Where a releafe to one who was Bail in B. R. 


before the Judgment was adjudged void, for then 


at the time of the releaſe there was not any juſt 
cauſe of Action, nor twas there any Duty due 
by the Bail, until the Principal is condemned and 
made default of Payment, Cr. Fac. 40 1. Hariſon 
againſt Huxly and Vymar. 
Treſpaſs of Battery againſt two. They plead 
Teveral Pleas, the one Not Guilty, the other Juſti- 
fication. Several Iſſues joyned, and both Iflues 
found for the Plaintiff, and aſſeſs ſeveral Damages, 
but joynt Coſts : And afterwards the Plaintiff en- 
tred a nolle preſequi againſt one, and takes Judg- 
ment err the other for the Damages found a- 
gainſt him, and the Coſts. Error aſſigned was, 
becauſe a nolle proſequi againſt the one before Judg- 
ment is Quaſi a releaſe to him, which ſhall enure 


to the other, and abate the V Vrit for both; but if 


he had prayed Judgment againſt the one and had 
it, then he might enter a nolle proſequi againſt the 
other. Per Car. This is no Error, it is not an 
abſolute Releaſe as to one, but is as it were an 
Agreement, that he will not proceed againſt the | 

a | e 


own, and his acknowledgment is an abſolute bar as 


the former Action is privy to the Record, 1 Inf. 


by way of demand, 8 Rep. 154. Althams Cale. 
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to him, and proceeding may be againſt the other. 
Judgment was affirmed, Cr. Car. 243: Walſh and 
Biſhops. | | | „„ 

f : Man be outlawed in an Action perſonal by A Releaſe of 
Proceſs upon the Original, and afterwards brings all perſonal | 
Error, and he pleades againſt him a Releaſe of all cone he 
ſuch perſonal Actions, this is no Plea, for by the ;,60.c. 5 
ſaid Action he ſhall recover nothing that is due to lawry. 
him, but only reverſe the Outlawry, and diſ@ 
charge himſelf of this diſability ; but in ſuch Caſe 
the releaſe of a Writ of Error is a good Plea, $ 
Rep. 152. Altham's Caſe, becauſe the Plaintiff in 
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A Releaſe of all Demands is no Barin a Writ Nor a releaſe 
to Reverſe an Outlawry, becauſe nothing is de. of all demands. 
manded neither in Fact or Law, bur lies only to 
relieve the Plaintiff by way of diſcharge, and not 


When by the Writ of Error the Plaintiff ſhall Diverſity where 
recover, or be reſtored to any perſonal thing, as* feleaſe of all 


Debt, Damage or the like, then the Releaſe of Wande = 


all Actions perſonals is a good Plea, for that the not. 
Plaintiff is to recover or be reſtored to ſomething 

in the perſonalty ; and fo when Land is to be re- 
covered, or to be reſtored in a Writ of Error, a 
Releaſe of all Actions Real is a good Bar. 

But where by a Writ of Error the Plaintiff 
ſhall not be reſtored to any perſonal or real Thing, 
then a Releaſe of all Actions real or perſonal is 
no Bar. And therefore Litleton Sect. 5 03. faith, if 
a Man be outlawed by Proceſs upon the Original, 
and brings a Wric of Error; a Releaſe of all 
manner of Actions perſonals is no Plea, for he 
{hall there recover nothing in the perſonalty, but 
only to reverſe the Outlawry. But where by the 
Outlawry he forteited all his Goods and Chattels 


to 
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to the King, he ſhall be reſtored to them all. 
Note, The Sheriff (it is intended) muſt return the 
Exigent, whereby the Outlawry appears of Re- 


cord, or that the Outlawry be removed by Cer- 


Where a Te- 
nant ſhall not 


riorari, for before that time that the Outlawry ap- 
pear of Record, the Defendant doth not forfeit his 
Goods, nor the Plaintiff can be difabled, nor any 
Writ of Error doth lie in that caſe; If the Plain- 
tiff in a perſonal Action recover any Debt or 
Damages, and the Defendant be not outlawed af- 
ter Judgment, there in a Writ of Error brought 
by the Defendant vpon the principal Judgment, a 
Releaſe of all Actions perſonal is a good Plea ; 
and fo it is where a Judgment is given in a real 
Action, a Releaſe of all Actions real is a good bar 
to a Writ of Error brought thereupon. 


If the Tenant in a real Action, Releaſe to the 
Defendant after recovery his right in the Land, 


havea Writ ofhe ſhall not have a Writ of Error, for that he 
Error, becauſe cannot be reſtored to the Land. _ | 


he cannor be 
reſtored to the 
Land, 


But though a Releaſe of Actions perſonals is no 
bar in a Writ of Error, where a Man is outlawed 
by Proceſs upon the Original, becauſe the Plaintiff 
is to recover, or be reſtored to nothing againſt the 
Party yet, becauſe the Plaintiff in the former 
Action is privy to the Record, a releaſe of the 
Writ of Error is ſufficient to bar the Plaintiff in 
the Writ of Error of the Suit, 1 Inf. 288, b. 
289. a. | | | | 8 0 

In Replevin againſt F. one Avows, and the o- 
thers make Conuſance as Bailiff to the firſt, for 
an amerciament upon a By-law. Judgment was 
given againſt them, and the Plaintiff recovered 
his Damages and Corn, upon which the ſixth 


brought the Writ of Error in this Court. B. K. 


In bar of which the new Defendant pleads the Re- 
leaſe of one of the five, Whether this Releaſe ſhall 
bar the others was the Queſtion : And it was re- 
| ſolyed 


and Writs of Erro2s. „ 
ſolved not, upon this diverfity. True it is, when in Diverſity where 
the Writ of Error the Plaintiffs recover any thing the Releaſe of 
perſonal, as if they were barred in Debt or Tref bar 3 - * 
de paſs, &c. for the Releaſe of the one ſhall not bar yritof Error 
le others, but where the ground of the Action is as to others. 
b Joynt · intereſt; but where divers are charged in = 
a joynt Action and condemned, there they have 
* not any Intereſt, but they are charged Joyntly ; 


om then when they bring a Writ of Error to dif- 
. charge them, the Releaſe of the one ſhall not bar 
he the other, for they have no joynt Intereſt, bur a 


| joynt Charge and Burthen, which cannot be relea- 
1 {cd or diſcharged, but by the Plaintiff who hath 


4 the benefit of it: As is 2 H. 16. when two are 
| to recover a perſonalty, there the default of the 
85 one is the default of both; but when they are to 
K diſcharge themſelves of a perſonalty, there ihe 
ry default of one is not the default of both, 6 Rep. 
= 25. Ruddock's Caſe, and in this Caſe the Law 
y compells the Defendants to joyn in a VVrit of 
Error, not to reap any benefit, but to diſcharge 
. themſelves of a charge impoſed upon them, vide 
© ſame Caſe in Crok. El. 648. 
7 In Ejectione firme againſt two, Verdict and 
4 Judgment for the Plaintiff, the Defendant in the 
28 VVrit of Error obtained a Releaſe of all Errors 
al from one of the Plaintiffs in the V Vrit of Error, 
b. and pleaded it in Bar a Plea puis darein Continuance, 
f and thereupon a Demurrer was entred in the 1 
names of both the Plaintiffs in the VVrit of Error, | 
xt | for in nullo eſt Erratum being pleaded before, - 


there could not now be any Summons and Sever- 
3 ance. And per Cur. This Releaſe of one of the 
5 Plaintiffs ſhall not bar the other, for the Plea being 
˖ by way of Action to diſcharge themſelves of Da- 
mages which were recovered againſt them, and to 
1 be reſtored to the Poſſeſſion which was loſt by the 
firſt Judgment, and they being joy ned in the firſt 

— | | F 
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| Action by the Act of the Plaintiff, and not by 
their own voluntary Act; it is no reaſon that the 
Act of one ſhould prejudice or charge the other, 
But if they had been Plaintiffs in the Record by 
their own Act, as in Debt on Obligation, and 
had been barred in Judgment: In Error on that Wc 
Judgment, the Releaſe of one ſhall bar the other, Ws 
and Judgment was reverſed quoad him that did j 
not Releaſe to be reſtored to all what he loſt, and 


the other ſhould be barred, Cr. Fac. 116. Blunt; p 
Cale. | T 22 


Def. poſt judicium verſus eum in Actione Conven- 
conis fract. in B. R. Aſſignat. Error in Cam {W* 
Scaccarij. | e 


Poſtea ſcilicet die Yercurii 10 die Febr a 
iſio eodem Termino cozam dice Juſtic de eo 
Communt Banco & Baroid Scaccarii pꝛed nM 
Veid pꝛed L. B. per J. H. Attozid ſuum cc In 
X dicit quod in Recozdo & pꝛoceſſu pꝛedice Wo 
nec non in reddirion judicit pzed manifeſto in 
eſt Erratum Impꝛimis in hoc videlt quod NY, 
Narratio pꝛedict matertag in ead contene y 
minus ſufficiew) in Lege eriſtunt ad Action Fj: 
pꝛeditt C. & A. inde verſus ipſum T. hend 
manutenend. Jdeo in eo manifeſt? eſt Er- Ib 
ratum. Erratum eſt etiam in hoc quod per ti 
Recozd p2edice apparet quod Judic pꝛedie 
in loquela p2edice in fo2zma pꝛedier eddie + 
kuit p20 p2edice C. & A, verſus p2edice L. Fi, 
ubi per Legem terre hujus Regni Anglie Na 
idem Judie reddi debuiſſet pꝛo pꝛekat T. UW, 
verlus pzedice C. & A. Adeo in eo mani- 1 
fel eſt Erratum. Erratum eſt etiam in hoc I 
|: (videlicet) quod nulla billa in Kecozdo p2e- yp 
4 . dice menkonar in pꝛediet Curia Dom̃ Reg Ip 
: toꝛam 
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fe? eſt Erratum, 3 | 
Er ſuper hoc idem L. B. petit ſeparalia 
zzevia Dodd Regis de Certiozari cipitak 
Juſtie Dow? Regis ad placie coꝛam ipſo 
iege tenend aſſignar && Cuſtod bꝛevium 


teditur, &c. Jdeo pzecepe eſt pzefar Capital Jaſtie 
uſtie ipũus Dom Negis ad placita in 

Cut ipfing Dom̃ Regis cozam ipſo Rege 
tenend aſſignafk x Cuſtod bꝛevium p2zed quod 
Scrutar Notulis & filactis billat pꝛedice 

de Termino Ski Michaelis Anno Hiegnt 
dicti nup Keg Car. 2. 26. ac Strutat Not & 
aliis memozand de Warrank Attozid de 
eodem Termino C fcrutae bꝛevibus de in⸗ 
quir de damnis de Termino Paſch Anno 
fiegnt Dom̃ Jacobi ſecundi nunc KFegis 
Anglie, &c. pzimo & quam inde in eiſdem 
invem leu eozum alter inven) dictis Juſtie. 

de Cord B. c Baron) de Scace pꝛedice in 
pꝛedice cameram Scaccarit pꝛedfet die Sab- 

bati 25 die Apzik p2or? futur certificent 
kozum alter certificet una cum ſeperalib 
bevibug dice Dowd Hegis nunc eis ſepera⸗ 
tim direce, &c. | 


* 
tozam ipſo Hege de Hecozdo reſideid affilaf Quod nulla 
nec de Heco2do remanet. Jdeo in eo mani⸗ mens affilat 


tjuſdem Cure dirigend ad certificand pꝛefat Ber Certi- 
Juſtie de C. B. & Baronibus de Scarce orari de dimi- 


pedier plenius inde veritatem. Et ei con- onen Ne 


Modus Totrige 


Et ſuper hoc idem A. B. per ſeperalia c aiminurio- 
Bꝛevia Dori Negis ad placita in Curia nem ſuper bt. 
ipſiug Dom Kegis cozam ipſo Hege tenend le Error. in 


Naſſignat & Cuſtodi bzevium ejuldem Cut _ 


ad certificans p2efak Jultie de B. C. & 
Baronibus de Sccace pzedice pleniug inde 
veritatem & ei conceditur, Jdeo pꝛetept᷑ eſt 
pctat Capital Juſtic dice Lom Regis ad 
placita in Cur dice Dom Kegis cozam iplo 

= Rege 


Scaes. 


Errors, 


258 he Fal ros 
Aegge tenend afſignae Et Cuſtodi beviun 


us fcrutari fee bzebia de inquit de dam 


ſua de Recoꝛdo exiſten). Et quod in eiſden 
null bzeve de inquir de damnis inter pay 
A. & pzekfat B. affilae fuit net de Keco:dd 


State Dom Regis de gradu de le Coiſe a 
Thom Jenner Mil Ric Heath Arm | 
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p2edice quod ſcrutatis rotulis & filacng, al - 
(ut antea uſque) una cum leperalibus bye; 
vibus dicti Dom Regis nunc eis leperatin 
inde direct, &c. Qui guidem Capitak Jul : 
tic virtute bzevis pzedice ſibi inde dire! 
eiſdem Juſtice de Banco & Baronibus del! 
Scace pzedice certificavit quod fcrutari fe. 
cit rotios & al memozand de Warrane At, 
toꝛid de Termino & Anno lupzadice in cl ; 
ſtod lua de Hecozdo exiſtemd & in ijldem in . 


vem quod nulla billa de eco2do in Cur di 

Dom Kegis pzedict A. B. & pzekat C. D. 
affilae fuit nec de Heco2zdo remanet. Et f 
pꝛedict tuſtog bzevium virtute bzevis pzad 
ſiui inda direct eiſde Juſtic de B. C. & Bai a 
de. ScAcE Pd.certiſicavit. gd ipſe vire bzeviel - 


nis de Termino & Anno ſupzadice inculial 


reman, Et luper hoc idem N. pee bzev! 
dice Dowd Kegis Vie Lond dirigend a 
pzenumuend pꝛekat C. eſſendi hic auditut lu 
Kecozd & Pꝛocels predict. Et ei concedi in 
tur, &c. Jdeo pꝛecept᷑ eſt vicecomie quod] 
p2obos, 8c. Scire fac pꝛefat C. quod ſit hi 
die Jovis 20 die Octobr pꝛox futur aud 
tur feco2d & Pꝛocels pzedice, Et ultering 
&c. idem dies datus eft pꝛefat᷑ A, hic, &c. 
Placita in Cam) Scace apud Weltmin 
cozam Edwar Atkins Mik capital Baron 


Chꝛiſt' Wilton Mil tribus Baronibus Mt 
Scacc pꝛedict ac de gradu de le Coife, «Yr. 
die Jovis 30 die Oaobt Anno 1 


„Errozes illos rejungat. 
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Domini Jacobi ſecundi Dei G2atia, ccc. 
Ad quem diem veid p:edice A. B. per At⸗ 
tozid luum Et vie London) pzedice ſcilitet 
B. T. Mit & T. K. Mik retoꝛm quod vir⸗ 


tute bꝛevis dicti Dom iegis eis inde direce 


per N. S. & J. S. pꝛobos, &c. Scire kae 
pꝛekae C.eſſendi cozam pꝛefat᷑ Juſtiè de Cond 
B. & baronibus de Scace pꝛedict die Jovis 
o die Odob. ſupzadicf audifur fiecozd & 
P2ocefs ſi, &c. pꝛout per bzeve p2cdice eis 
ot Bs A EG ; 

Qui quidem C. jurta pꝛemunitioſd pzed 
ſibi fact per Jacob C. Atto2id ſuum comper 


W ſuper qua p2edice A. B. die quob in Necozd 


t Pꝛoceſs pevice ac etiam in redditione 
Judicij pzedice manileſte cſf Erratum alle⸗ 
gand Erroꝛes pꝛed per ipſum in foz pg 


allegat᷑ Et petit quod judicin pꝛed' ob Erro- 


res illog & af in Hiccozdo tx Pzocefs pꝛediet 


MW criſteid revocetur adnulletur @ pio nullo 


penitus habeatur. Et quod pedick C. ad 


Et idem C. D. die quod iple ad Erro: _ 

il rejurigee non debet nec pꝛed A. B. bie e. 
ſuum de Erroze pꝛedick ulterius verfug i ⸗:⸗ 
lum C. D. pzolegui non debet quia die 

guod predict A. poſt ſecund diem Junij 


Anno Regni dicti Dom. Car. 2. nuper Re- 


gis Anglie, &c. viceſimo tertio ſuperdice 
guo die judicium pꝛedick pꝛo eodem C. ver⸗ 
lus pꝛefar A. reddie fuit & ante diem im⸗ 


rtrakonis pꝛedick bzevis de Erroze leilitet 


timo ſeptimo die Junij Anno 23 lupꝛads 


7 pud London pꝛedick in Paroch k Warda 
W2edice per quoddam ſeriptum ſuum relax⸗ 


ittonis quod Adem C. ſigillo pꝛedick T. 

ſigillae hie in Cue pꝛofert tujus dat. eff eon 

7 die Junij Anno 23 ſupꝛzadict᷑ recttand gu 
5 tum⸗ 


2 


5 ribus ſuis & quolibet eoꝛum remiſiſſet relax 


Bench de Termino Ste Trinitatis ule 


de debifE 208. pꝛo miſis & Cuſtagiis ſect 


| P20 diverſis bonts cauſis & conſideration. 


dict Judicium obtene & recuperat in fozm; 


ſuum de Error pzedice contra pzedick Scriy 
tum relaxationis ſuũ ꝓpꝛiũ 6\ug eum ple 


pꝛedict non eſt fact᷑ ſuum Et hoc petit quod 


ideo ven' inde Jurae, &c. T, 
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tum C. D. gem̃ obtinuiſſet & recuperaſſet 
verſus ipſum A. B. in Cur didi Dom Ke. 
gis toꝛam ipſo apud IWelind vocaf che King! 


pꝛterit ante dat᷑ ſcripti relax ationis pꝛedin 
Anno Kegnt diai Dom Regis Car. 2; ſy, 
p2adick quoddam judicium pꝛo centum libzis 


— 


pꝛout per Heco2d in Cur pꝛedick Termin 
Ste Trinitatis apparet ipſe pꝛedict A, 


us ipſum ad inde lpecialiter movem pꝛol⸗ 
Heredibug Executozibus & Admintſtaton 


. . w« a wi. ww... __ Y. ur 


aſſet & quiee clamaſſet & per pꝛedicł Strip 
tum relarationts remiſit relaravit & in 
perpetuum guiee clamavit & exoneravit 
dice C. D. executozibus & adminſtratozibug 
luis omnes c omnimod Error c Errozeg 
milp2:ifiow vel ullas alias indeb Pꝛoſetu⸗ 
tion Anglice Proceedings vel ꝙ defectu intra 
tiow ullius ace ſive rei de vel concernen 


g—_— —_—_— + Y 


pꝛedict pꝛout per idem Scriptum pleniug 
apparet. Et hoc paratus eſt verificart 
unde petit judicium ſi pꝛedick A. B. bebe 


qui debeat, &c. Et pꝛedict A. B. die quo 
ipſe per aliqua per pꝛedict᷑ C. ſuperius placi 
tando allegak a — pꝛedict by! 
vis de Error pzecludi ſeu retardari no 
debet Quia die quod Scriptum relaxat 


inquiratur per pꝛiam. Et pzedict C. ſiliter 


CA b Wh 


CAP. XXX. 


nor aided ſeveral other ways. Want of At-. 
tachment of Priviledge aided by Appearance. 
If in Debt Capias be the firſt Proceſs, it is not 
aided by Appearance. Non Summons is aided 
by Appearance. Where ad vantage is to be ta- 
ken by pleading. Want of Addition aided by 
Appearance. Declaration put in before Appear- 
P20 le ance. Plea entred before the Debt becomes due. 
h Rule. A Man ſhall not have a Writ of Error 
lar, for ſuch a thing whereof he might have bad 
Advantage by pleading in the Action, and did 
not take it where a Man affirms the VVrit 
(abateable) by bis Plea. Mit abated in Fact. 


| N Treſpaſs, if the Plaintiff count of Damages, ,..c. of O. 
"MI to 40/7. and the Jury tax the Damages to yerplus, Dam- 
1 it the Plaintiff Releaſe the overplus ſcil. 9 l. ages. 
nd had Judgment for the reſidue : The Judgment 

5 not Erroneous, 10 Rep. 115. Pilford's Caſe, 

In a Writ of Debt of 100 J. againſt Executor, 

{ the Plaintiff Count upon Obligation of 991. 

ind epon a Mutuatus by the Teſtator of 20 5. 

ud upon the Iſſue the Jury find the whole for the 


bzebe 
rip 


| gle Plaintiff, and aſſeſs entire Damages, where it ap- 
uo ears no Action lies againſt the Executor upon the 
* Pautuatus of the Teſtator; yet if the Plaintiff 
3 


Releaſe the 20 s. and all the Damages, and had 
udgment for the reſidue; this Judgment is not 
Erroneous, P. 37 Elix. B. Aſford's Cale, per 
Curiam. | _ 5 

In Eſectione firme of a Meſſuage, Cottage and Releaſe of 
Tenement, if it be found for the Plaintiff, and 1 d. Damges.; 
of intire Damages given to the Plaintiff for the 
Whole, becauſe Ejecfione firme does not lie of a 

Ln 8 3 Tene- 


non 
axat 


quod 
Flite 


A? 


— — — 
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Tenement; the Plaintiff may Releaſe all the 


Damages, and have Judgment for all- the Land 
except the Tenement, and this ſhall not be Erro. 


neous, Dyer 369. 


If a Bill of Debt be brought againſt an Attor. 
ney upon three ſeveral Obligations, and upon de- 
mand of Oyer it appears by the Condition of one 
Obligation, that the day of payment is not yet 
come ; After Verdict for the Plaintiff upon Con. 
ditions performed, pleaded, and Coſts and Dam: 


ages given, altho? that the Plaintiff cannot have 


Judgment for the Bond, where the day is not yet 
come, yet upon his Releaſe of Coſts and Damages, 


he ſhall have Judgment for the other Bonds, 


Hobart. 

In Action of Debt for 10 J. if the Plaintff de- 
clare upon a Leaſe for years reſerving Rent, and 
conclude & quia 10 l. of the faid Rent, for ſuch 
a time ended at ſuch a Feaſt was arcar, &c. he 
had brought this Action, where it appears by the 
Declaration it ſelf, that there wants 4. 6. of the 


10. fo that the Rent amounts but to 9 4.65 


Upon this the Defendant Pleads Nil debet, and a 
Verdict for the Plaintiff, and Damages and Coſts 


Releaſe part of given. Although that the demand be initre ( ſc.) 


the Damages, 


of 10 J. and it appears by the Plaintiffs own 


and take qudg. ſhewing, that he had not cauſe of Action for the 


ment for the 
reſidue. 


whole, yet the Plaintiff may Releaſe the 4 s. and 
Damages, and take Judgment for the reſidue, N. 
1649. Barber and Pomroy. | | 

In Treſpaſs of Aſſault and Battery, and taking 
of Grain: If the Defendant plcads a juſtification 
of the Battery in defence of his Corn, upon which 
it is demurred, and Not Guilry to the Corn, upon 
which Iſſue is joyned, and this is found for the 
Plain:iff, and Damages taxed for the Corn, but 
nor for the Battery, for which there is a Demurrer 
depending as it ought to be, yet the Plaintiff may 
. „ 8 5 . relinquiſh 


and Writs or Erross. 


relinquiſh the Demurrer and pray Judgment for 
the Corn, and this is not Error, P. I1 Car. B. R. 
Waſhman and Rowe. _ | | 


In a Treſpaſs of Battery againſt two, if one 


plead Not Guilty, and the other pleads a ſpecial 


Plea, upon which the Plaintiff Demurs, and it 


is adjudged for the Plaintiff, he may relinquiſh his 
Action againſt the other, and have his Writ of 
Enquiry of Damages againſt him, Starr and Cuc- 
bw, FC BAK. | TL | 

In an Action of Treſpaſs if there be three I. 
ſues joyned. 1. Not Guilty to part. 2. Upona 
Preſcription for Common. 3. Whether the Beaſts 


Raptim momorderunt in going to take theCommon; Three iſues, 
and the Jury find the firſt Iſſue for the Plaintiff, the Plaintiff 


and the ſecond Iſſue for the Defendant, but did leaving the 
third Iſſue 


ving the third Iſſue may pray Judgment for the N 


firſt Iſſue, and this ſhall prevent any Error, M. firſt Iſſu. 


1 


not Enquire of the third Iſſue; the Plaintiff lea- 


13 Car. 1. B. R. Brown and Stephens. 
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In Ejectione firme, if part of the things de- Regula. 


manded be well demanded, and part of the things 
demanded be not well demanded, and a Verdict 
given for the Plaintiff for all, and intire Damages 


given; the Plaintiff may releaſe all the Damages 


in that which is not well demanded, and pray 
judgment for the reſidue, and this ſhall aid the 


Error, if Judgment be given accordingly, Tr. 11 


Car. I. B. R. Chie and Vere. 


* 


But a Releaſe of one of the Plaintiffs in a Writ geleaſe of the 


of Error cannot be a Bar to all, for its only a Bar Plaintiff in Er. 
ror not a bar 


to the others, 


to him that releafeth ; but if the Writ concludes 
againſt both it is not good, but it ought to con- 


clude againſt him that releaſeth only, Pal. 319. 


Greely againſt Lea and Taylor. 


Error brought in the Exchequer- chamber upon 


a Judgment in B. R. Error aſſigned, for that the 


Defendant appears and pleads a Releaſe of Errors. 


8 4 And 
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And upon this Iſſue is joyned, and at the Niſ pri. 
us the Plaintiff is Non- ſuit. Per Cur. This is x 
Non - ſuit in the Writ of Error, fo that Execution 
ſhall be upon the firſt Judgment, Siderf. 2.57, 
Temple and Ulluk. 5 | 


Aid by Feofail. 


If the Avowry be inſufficient, and the Jury 
find againſt the Avowant, Judgment ſhall not be 
reverſed for Error in the Plea in Bar, or other ſub: 

| ſequent proceedings, 2 Sand. 3 19. 


Appearance. 


Retraxitby If a Retraxit be by Attorney its Error, for the 
Attorney ii Defendant or Plaintiff are to appear in Court in 
Error. proper Perſon, as by the form of the Entry ap- 
. pears, vide 8 Rep. 5 8. 
No appearance - Error to reverſe a Judgment in Colcbeſter, there 
but Judgment being no appearance by the Party, but Judgment 
e upon three defaults recorded; it was reverſed, 1 
N Mod. 2. Goodwin and Harlow. 
One of the When one of the Plaintiffs in the Writ of Errot 
* Ho in appears, and the other makes default, he 2 
ror afbeaò appared ought to have prayed Proceſs, ad ſequend. 
a ray os jar and i this Judgment of Severance ought 
e to have enſued; for before appearance there may 
not be Judgment of Severance without Proceſs, 
Yelv. 3, 4. Cowell and Andrews. | 
In an Action of Debt in Inferior Court, if a 
dummons be awarded, and after a Capias, and 
upon this a Cepi returned, and the Record is re- 
turned in the Writ of Error, that at the return of 
the Cepi quod defendens venit & comparuit, and 
upon this two others come in their on proper 
F as © 


Perſons, and become Bail for him, and afterwards 


and TUrits of Errozs. 265 
a day is given to the Defendant till another Court, 
at the Prayer of the Plaintiff, and no mention is 
made of any Prayer or Imparlance of the Defen- 
dant, and at the other Court he makes default, 
and upon this Judgment is given by default againſt 
him, this is Erroneous, for that the Record is not 
that he appeared not in proper Perſon, or by At- Appetrince 
rorney ; for the Clerks 1 the King's Bench agreed, in Proper Pere 
that it is the uſe always to ſay, that he appeared in a 2 "_O 
proper Perſon, or by Attorney, or by Guardian, Guardian, by 
Mich. 15 Car. B. R. Orchard and Fenkins. 

Appearance faves default in Meſne Proceſs, ſo Where appear- 
it ſaves the default of Continuance by obtulit ſe, pe ſaves de» 
Cr. Fac. 311. Lovelace. TY | 


Aid of Error. 
Errors may be aided ſeveral ways by Appear- 


ance, or not. 


If a Man in the Common Bench brought a Bill wane of Ac. 
upon his Priviledge, but had not any Writ oftachmene of 
Attachment of Priviledge, yet if the Defendant Priviledge 
after Appears and Pleads, this ſhall be aided by —_ 
the Appearance, Tr. 13 Fac. B. R. Havert and 
G:ibbon's Caſe. | | 
But in Debt, if a Capias be the firſt Proceſs, 
and not a Summons as ir ought to be by the Law, 
although that the Defendant Appears and Pleads 
to flue, and this is found againſt him, upon which 
Judgment is given; yet this miſawarding of Pro- 
cels is Erroneous, and not aided by Appearance, 

Bancks and Pembleton, 3 Fac. B. R. Ballard and 
Cook, Moyle and Cactbard. 4 Fac. 1 B. R. But 
in Skipton and Cole's Caſe, 1 Keb. 159. in Infe- 
fior Court a Copias iſſued out, whereas a Sum- 

N | mons 


Summons ſhould have been firſt, ſed non alloc. the 
| | Party having appeared, 1 Keb. 159. | 
Non-ſommons But if a Man be not ſummoned, yet if he ap. 
is Aided. pear it is not Error, fo is the Book, 46 Ed. 3. 30. 

But the Law is otherwiſe as to Capias without 
| Summons. „ 5 
Where advan» If omiſſion be made of any Writ or Proceſs, or 
tage is to be one Writ awarded in lieu of another; yet if Judg. 
to be taken ment be not given upon this, but after the Party 
by pleading. appears and pleads to the Iſſue, and Judgment is 
given upon the Verdict, this is not Error, for 
that he had not taken advantage of it before plead- 
ing to Iſſue, 3 H. 6. 9. for he had day upon the 

. Roll, and fo no Diſcontinuance. rs 
Want of Adgi- If a Man be Indicted, and no Addition is given 
tion aided. to him as it ought, yet if the Defendant appear 
and plead to Iſſue, and it is found againſt him; 
this is aided, for the Addition is ordained by the 

Statute, for that the Party that is to be outlawed 

ought ro have notice of it, and here he had notice, 

conſt at de perſona by the Appearance, H.18 Fac. 

B. R. Fobnſon's Cale. OO 

If an Action be brought in Inferior Court againſt 

F. S. if the Plaintiff declare againſt him in Cu- 

ſtodia of the Serjeant and Miniſter of the Court, 

and it doth not appear that the Serjeant had any 

Proceſs or Precept to Arreſt him; and the Defen- 

dant appeared, and for this cauſe Demurrs to the 

Declaration, and then judgment is given againſt 

the Defendant; this is Erroneous, ſor he upon 
his Appearance pleads this Matter, Tr. 1649. 

Law and Doddſworth. And the Judgment was 

reverſed; - 

If a Man be ſummoned to appear in an Inferior 

Court, and the Defendant appears not ; and not- 

withſtanding the Plaintiff puts in a Declaration 

and Declares againſt him, and after the Defendant 
appears and fer makes default, whereby Judg- 
| | * | ment 
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ment is given againſt him by default, the appear 
ance hath aided the putting in the Declaration 
before appearance; and ſo it is not Error, Tr. 15 
Fac. B. R. Harris and Goddale, in a Writ of 
Error on a Judgment in Ipſwich. 

But if in Treſpaſs of Aſſault and Battery in an 
Inferior Court, there be a Plaint entred, and a 
Declaration before any appearance »f the Defen- 
dant, and afrerwards the Defendant appears with- 
out Proceſs and pleads to Iſſue, and this is found Declaration 
for the Plaintiff, and Judgment accordingly ; this pur in before 
is Erroneous, not aided by the appearance or plead- appearance. 
ing, for as much as there was a Declaration againſt 
no Perſon, the Defendant not being in Court, M. 
14 Car. B. R. Brown and Clagy. „ 

A wrong Venue by conſent aids not Error. In A wrong Ve- 


Debt on Bond for Payment of Money at Coven- nue by conſent 


try ; Iſſue taken that the Money was paid at Co- ads not Error. 
vent ry, yet by conſent of Parties, and Paper 
Rule of Court, the Iſſue was tried at London and 8 
found pro Quer. And judgment given, and upon this 85 
Judgment a Writ of Error brought in Exchequer- 
chamber, and Judgment reverſed ; for conſent of 
Parties may not change the Law, Crow and Ed. 
wards. : | | | 

In an Action of Debt in Inferior Court upon a Plea entred be- 
Bill Obligatory, if the Plea be entred before the fore the Debt 
Debt becomes due by the Bill before the time of becomes due. 
Payment; and the Defendant pleads to Iſſue, 
and this is found pro Quer. and Judgment given 
accordingly, yet this is Error, M. 11 Car. 1 B. 
R. Holden and Collet. 8 
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Want of chal- 
lenge; 


The Law of Errozs | 
by pleading and not raking advantage. 


Reg. A Man ſhallnot have a Writ of Error for 
ſuch a thing, whereof he might have had advant- 
age by Plea in the Action and did not take it, if 
it doth not appear on Record, 3 H. 4. 6-b. 

As if the Sheriff who returns the Pannel in Af 
ſize, was Brother to him againſt whom the Af- 
ſize paſſed, if he doth not challenge the Array, 
ho Writ of Error lies upon it. ; 

If a Man lies in an Action in the Court of 


ancient Demeſne, he may not Aſſign for Error, 
that this was Frank- fee againſt his affirmance of 


Where a Man 
Afhrms the 

Writ by his 
Flea, 


= Juriſdiction by pleading there, 18 H. 6. 
SD. - 

If the Writ be abateable, and the Defendant 
doth not take advantage of it, but pleads to the 


Action, and after Judgment is given againſt him, 


he ſhall not have a Writ of Error of this, for he 
hai affirmed the Writ by his Plea. But where the 
Court ex Officio ought to abate a Writ without 
motion of the Party, as for falſe Latin in the Ori- 
ginal, if the Party doth not take Exception to 


the Writ, yet he may have a Writ of Error, 
3 H. 4. 2. | 


Writ abatea- 


ble, 


If a Woman bring a Writ, and hanging this 
takes Husband, and afterwards had Judgment a- 
gainſt the Defendant who did not plead this in 


\ - Abatement ; he ſhall not have a Writ of Error of 


this, for that the Writ was but abateable, and he 
might have pleaded it, and fo hath loſt the ad- 


vantage, 19 A,. 8. and in 41 Eliz. Smith and 


Odibam's Caſe. 
If a Writ be abated in Law by Matter of Fact, 
and the Party might have abated it by Plea, but 


does not, and Judgment paſſeth againſt him; yet 
he may aſſign this for Error, 19 A. 8. As if 


a Writ 


Abbot. 


and Writs of Erro1s, 


a Writ be brought againſt two Joynt-tenants and Writ abaced ig 
afterwards one dies, and afterwards Judgment is fa% 


given againſt them, although Survivor might have 
abated the Writ by the death of his Companion, 


| yet it is Error and not aided by that, for that the 
Writ was abated in fact by his death 
In a Writ of Entry ſur diſſeiſin, if the Origi- 


nal Writ wants theſe words, quam clamat eſſe jus 


& Hereditatem ſuam, and the Tenant admits 


the Writ and Pleads to the Action and loſeth, he 
ſhall not aſſign this default in the Writ for Error, 
becauſe he hath admitted the Writ good by his 
Plea, Fitzh. N.B. 21 El. Do. | 


Ifan Action be brought againſt Sir Francis For- 


reſcue Militem & Baronettum, and he Appears and 


| Pleads to Iſſue, and Verdict and Judgment for 
the Plaintiff, The Defendant in a Writ of Error 


ſhall not have advantage to fay, that he was a 


Knight of the Bath not ſo named, for as much as 


he had appeared to the other Name and pleaded, 


* 


and fo had concluded himſelf, Markham and Sir 


Francis Forteſcue*s Cale. 


By the Statute of Jeofails. 


Want of Original is not cured in Actions a- 


gainſt three, where the Verdict is againſt the 
Plaintiff Quoad one, and Judgment. by default 
againſt the two others; for the Verdict being for 


the firſt Defendant, and ſo is out of the Caſe, 
and it is as if the Action had been brought only 
againſt the two, 1 Levin 210. Cannon and 


c 
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Mere and in what Caſes the whole Fudgmeni 
(hall be reverſed, and 2here part of the Fudg. 
ment ſhall be reverſed, and the reſt ſhall Band. 
One of the Defendants within Age appeared by 
Attorney, the reverſal ſhall be in toto. Fine 
reverſed in part for being ancient Demeſne. 
Fugment intire and therefore all reverſed. Fine 
reverſed as to an Infant, and ſtands good 4 
10 another. Fine by Baron and Feme the Feme 
being within Age, the Fine ſhall be wholly re. 
verſed. Thoagh ſeveral Damages were taxed, 
yet Fudgment Erroneons. Intire Fudgment 
reverſed, for all. ö 


Ore of the IN a Writ of Error upon a Judgment in Treſ. 
Defendants paſs againſt divers, if the Judgment be Erro- 
vithin Age ap- neous, for that one of the Defendants was within 
peared by At- Age and appears by Attorney, the Judgment ſhall 
r 4c _— be reverſed in toto againſt all, 9 Fac. B. R. Rot. 
in toto. | 302. Bird and Bird. : 1 c 

| If a Fine be levied of Lands whereof a parcel is 
Fine reverſed Gildable, and parcel ancient Demeſne, and as to 
in pare for 3" that which is ancient Demeſne the Fine is rever- 
cnt et fed by Writ of Diſceit; yet the Fine ſhall ſtand 
for the reſidue, for a mark ſhall be made upon 
the Fine, in nature a Cancelment of that which is 

ancient Demeſne only, Kellow 4.3. | 
A. brings an Action on the Caſe againſt B. for 
words, and alſo for Cauſe that he cauſed him to 
be Indifted ; upon which Indictment he was ac- 
quitted, and all this is found by Verdict and Dam- 
ages ſeverally given for them, but intire Coſts and 
one intire Judgment is given for all, (viz.) Ideo 
conſideratum eſt quod quer. recuperet damna 
5; - | coſt agia 
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coſtagia in forma pred. aſſeſſa, & c. and in a Writ 5 
of Error it is adjudged, that the Action doth not 
lie for the words; the Judgment ſhall be reverſed 
only for the Words and Damages for them, and 
ſhall ſtand for the reſidue, and the Coſts ſhall ſtand 
intire, Hob. Fames and Miles. 

In an Action of Treſpaſs againſt three, if one 8 
dies banging the Writ, and yer fudgment is given na 
againſt all three, in à Writ of Error upon this 
judgment, all the Judgment ſhall be reverſed, for 
tharic is intire, although the Writ abates but by 
the death againſt one, Tr. 14 Car. 1. B. R. Scu- 


damore and Scriven, Intr. Mich. 13 Car. I Rol. 
e QT ,00t Ji Rd > 
"In, Der on a Billy, and upon a Contradt. ſi 
Emiſet;. it the Defendant. plead nom eff factum 
as to the Bill, and Nil debet as to the Contract; 
and both are found by Verdict againſt the Defen- 1 
dant, and Judgment againſt the Defendant quod 4 
Capiatur for denying his Deed, and it is not qd. 1 
ſit in Maſericordia, as to the Contract as it ought 

and intire Damages are given, and a Writ ot Er- 
ror is brought for this; all the Judgment ſhall be 
reverſed, ¶ ſcilicet) as well the Judgment upon the 8 i 
Bill as upon the Contract, Tr. 11 Car. 1. B. R. | 1 
Eltonbead and Deerman, Intr. Hill. 10 Car. 


* 


Tenant for Life, the Remainder in Fee to an Fine reverſed 
Infant, they both joyn in a Fine, and they both as to the la- 
bring a Writ of Error, it ſhall be reverſed as to fant, and ſtand 
the Infant, and ſhall ſtand good as to the other, 2 . 
and the Coniſee ſhall have the Land for the Life | 
of the Tenant for like, Enugliſh's Caſe, cited in 
1 Rep. Bredon's Cafe, I Leon, 317-'Piggot and 
Harrington. Alter, in the Caſe of Baron and 
Feme : So is Piggat and Ruſſel's Cale. i Leſſee for 
life and he in Reyerizon joyn in a Fine to a 

| Stranger, 


\ 
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Stranger, and he in Reverſion reverſeth the Fin 
for Non- age. Two Points were adjudged : : 

1. That he ſhall not enter for the Forfeiture, 
becauſe he joyned in the Fine and conſented to 
2. He alone may bring his VVrit of Error 
to reverſe ir, for it is brought of an Error in 
Fact, (viz.) his Non-age, Cr. Elix. 115, 124. 


If two Infants levy a Fine, they may Sue + 


veral Writs of Error, or joyn in one Writ ; but 


they ought to aſſign Errors ſeverally, 1 Leon. 
„„ | | 8 


If a Fine be levied by Baron and Feme, the 


| Feme being with Age, The Queſtion in Worfter 


. Fine by Baron 
and Feme, the 
Feme being 
within Age 
the Fine ſhall 
be wholly re- 
verſed. 


and Charnock's Caſe is, if the Fine ſhall be utterly 
reverſed, or ſhould be reverſed only as to the 
Wife, and ſhould ſtand good as to the Husband, 
or whether the Conuſee ſhall detain it during the 
Coverture, for that all the Eſtate paſſeth from the 
Wife, 2 Rep. 77. and in I Leon. 114 Two 
great Preſidents were cited, the one contrary to 
the other, they that agree that the Fine ſhould be 
reverſed for the whole cited. Ely and Ford's Caſe, 
A Fine was levied by R. Ely Plaintiff, and N, 
Ford, and Fanies his Wife Deforceants the Wife 
being within Age, and Judgment was given quod 
Finis prad. adnulletur & pro nullo penitus habea- 
tur; and that the Baron and Feme ſhould be re- 


| ſtored, and thereupon a Writ iſſued to the Cuſtos 


brevium to bring into Court the foot of the Fine, 
and ir was preſently cancelled in Court. The o- 
ther Preſident cited contrary to this was, 7 Eliz. 
Baron and Feme levied a Fine, the Husband died, 
the Wile being within Age, and the Fine was re- 
verſed as to her and heir Heirs only : But indeed 
the ſecond Husband was a Stranger to the Fine, 
and ſo it might ſeem abſurd to reverſe it as to him. 


4 
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Fin but in the principal Caſe it was adjudged, that 8 
Ide Fine ſhould be reverſed as to both; for the 
ture, whole Eſtate moved from the Wife, and all paſ- 
d to ech out of her, and the Judgment was given 4d. 
Ii præd. re verſetur. And by Gaway we cannot 
rror by this reverſal make the Coniſee to have a parti- 
r in cular Eſtate during the Life of the Wife, Ideo 
'E penitus reverſetur, 1 Leon. 114. = 
\ fs. MW In a Formeden de uno crofto de 1 M-ſſuag. & c. No good Judg- 
but lf the Demandant recover, and in a Writ of ment upou ag” 
con, Error it is adjudged that a Formedon does not lie i VVrit. 
Pot a Croft, the Judgment for the reſidue ſhall 
the be reverſed allo, becauſe the Writ is not good, 
fer and there cannot be a good Judgment upon an ill 
erly Writ, P. 12 Fac. B. R. 5 
the If 4. bring Action on the Caſe upon two Pro- 
nd, Imiſes, and declares he fold certain Tallow to the 
the Defendanr, and the Defendant aſſumed to pay 
the him ſo much as it was worth, and that he alſo at 
"vo another day ſold other Tallow, and the Defendant 
to made ſuch another Promiſe for it; if the Defen- 


be cant plead, that after the firſt A ſſumption the Defen- 
aſe, cant farisfied the Plaintiff for the firſt Tallow fold, 
N. Nupon which tbe Iſſue is taken, and as to to the o- 
Fife ther Promiſe the Defendant pleads nun Afſumpſit, 
und upon which they are at Iſſue alſo, and the Jury 
bea. Ind as to both Iſſues, that the Defendant aſ- 
re- Fumed. and promiſed Modo & forma prout, Cc. 
e and aſſeſs ſeveral Damages, and upon this Judg- 
ine, ment is given for the Plaintiff for the whole, al- 


hough there were ſeveral Damages taxed, and 
he Plaintiff might have relinquiſhed his Damages 
or the firſt which was not well found, and have 


aken Judgment for the ſecond which was well er ſeveral 
amages were 


esd ound; yer when Judgment is given for both, all ,,,., 75 
ne, he Judgment is Erroneous, P. 8 Car. 1. B. R. judgment Er- 
im. : 


retall and Aar feild. Adjudged in a Writ of Error roncous, 
| . upon. 


The Law of Erros 
upon a Judgment in Canterbury, Intr. H. 6 Car. 
Rot. 1128. gg 8 

In a Quare impedit, The Judgment to have x 
Writ to the Biſhop, being the Judgment at Com 
mon Law ſhall not be reverſed in a Writ of Er. 
ror, although the Judgment given by the Statute 
of V. 2. for the Damages be Erroneous and Re. 
verſed, 5 Rep. 58. b. Specott's Cafſce. 

In a Writ of Dower if the Plaintiff recover by 
default, and upon this a Writ is awarded to the 
Sheriff or Bailiff, where the Recovery is to deli 
ver to the Plaintifl Tertiam partem per metas, and 
to enquire of the value, and what time is paſt al. 
ter the firſt demand of Dower, and what Damage 
ſhe hath ſuſtained. And upon this the Sheriff c 
Bailiff returns, that he had delivered the third 
part of the Land, and the value found by the 
Jury at 3ol. per Ann. and that two years ar: 
paſt after the firſt demand and Damages 50 J. and 
upon this Judgment is given accordingly to hol 
in ſeveralty the ſaid third part, and to recover the 
| ſaid Damages ; now though the Judgment is no 
good as to the Damages, becauſe it is not aver 
that the Plaintiffs Husband died ſeized (as the uf 
js) nor is it ſo found by the Jury, nor ſo com 
manded by the Writ to be enquired of, whereby 
the Judgment as to this is Erroneous z yet this 
{hall be only reverſed as to this, and ſhall ſtand x 
to the Recovery of the third part of the Land, 

13 Car. 1. B. R. Tye and Atkins; adjudged ( 
upon a Writ of Error on ſuch Judgment given in 

Ipſwich, Intr. H. 12 Car. B. R. Rot. 759. 

If an Action be brought againſt A. as a Fem 
Sole (where ſhe is Covert) and againſt B. and (. 
and they all plead to Iſſue, and A. as a Fen 
Sole, and after Judgment is given againſt then 
all accordingly ; in this Caſe the Husband of ; 

| | wil 
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' and Writs of Errozs. 
with A. B. and C. may joyn in Error, and aſſign 


for Error, the Coverture of A, and upon this the 


judgment ſhall be reverſed for all, becauſe it is 
intire, Tr. 165 1. Hayward and Williams. 

Error of a Judgment in B. C. in Formedon, 
The Judgment was upon Verdict Qued recuperet 
ſeiſinam de 1 Meſſuag. & 2 acris terre & paſtur. 


not mentioning ſeverally, the quantity of the 


Land, and the quantity of the Paſture. Per Cur. 
Though the Common Bench might have given 
judgment for the Meſſuage only, yet when they 


have given an intire Judgment for the Meſſuage 


and Land, this being ill in part ought to be re- 
* for the whole, Cro. Car. 471. Goodier and 
latt. | | 
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27 


For what things reſtitution ſhall be after Reverſal 


after Fierĩ fac. and the Term ſold, reſtitution 
ſhall be only to the Money. And where. one ſpal 
be reftored to the Term it ſelf, and not to the 


Value. On Extent. From what time the Ex. 


quiry of the Profits of the Land ſhall be. Good 


taken by Cap. utlag. and afterwards the | 
Outlaury is reverſed, the Defendant ſhall have 


reſtitution of the Goods; aliter, in Fieri fac, 
upon the Sale. A Man ſhall newer Reverſe a 


Fudgment for Error, unleſs he can ſhew the 


Error is in his diſadvantage. What and hoy 
Fudgment ſhall be given upon reverſal of the 
fir Fudg ment. Regul. 7 be Court of B. R. up- 
en reverſal of the fir Fudgment, ought t 

ive the ſame Judgment as the firft Cour 


ought to have done. Entry of the Ns of 


reverſal for Infancy. Entry of the affirmanie 
of a Tudgment, Reverſing Fudgment given in 
the Huſtings. If one recover Fudgment upon 
Original, and had other Fudgment in Scire fac 


of the firſt Tudgment be reverſed, the otber 


Judgment ſhall be reverſed alſo. Tudgment 
given in Ireland reverſed bere. Duverſi) 
between things Collateral, Executory and 
executed. Nul tiel Record. If the laſt Fudg. 
ment depends meerly on the firit, if the firſt l 
reverſed the laſt ſhall be reverſed alſo. Au- 
dita Quer. = > 


Aſter Fieri fac, J Fa Man recover Damages and hath Execution 


m_—_m — A STS) ow --Mn, Sw, oy — awd 


OP Qian 
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and the Term per Fieri facias, and upon the Fieri fac. the 
fold reſtitution Sheriff Sells to a Stranger a Term for years df 


wn ip the Land of the Party, and afterwards the Judg 
| | ment 
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and Writs of Erro2s. 
ment is reverſed, he ſhall be reſtored only to the 
Monies for which the Term was ſold, and not to 
the Term it ſelf, becauſe the Sheriff had fold it by 
command of the Writ of Fieri fac. 8 Rep. 143. 


Dr. Drurie?s Caſe, 19. b. Matthew Manning's 


Caſe, vide Godb. 27. Luddington and Ammer. 


But if a Man recover Damages in Covenant 


(as the Caſe was) againſt B. and had an Elegit of 


his Chattels, and of the Moiety of the Land; and 
the Sheriff upon this Writ delivers a Leafe for 


ears of Land which B. had to the value of 50 /. 


to him who recovered per rationabile pretium & 
extentum (as the words were) to have as his own 
Term in full ſatis faction of 50 J. part of the Sum 


recovered, and after B. reverſeth the ſaid ſudgment, 


he ſhall be reſtored to the Term it ſelf, and not to 


the value; for although the Sheriff might have 


ſold the Term upon this Writ; yet here is not 
any ſale to a Stranger, but a delivery of a Term to 


the Party, who recovers by way of Extent without 


any Sale, and therefore the owner ſhall be reſtor- 
ed; and the Sheriff is not bound by this Writ to 


ſell the Term, as he is in a Fieri fac. P. 16 Fac. 
B. R. Buch burſt and May, per tet. Car. Ou. of l 
this, for it ſeems to be a ſale, all the Term being 


delixered to the Party according to the value ig 
Groſs and not Annual: So it is, if perſonal Goods 
were delivered to the Party, per rationabile pretium 
& extentum, upon reverſal of the Judgment he 
hall be reſtored to the Goods themſelves for the 
ſame reaſon. _ | 

When any Man recovers any Poſſeſſion, or Sei- 


zin of Land in any Action by Erroneous Judg-. 


ment, and afterwards the Judgment is reverſed, - 


upon that the Plaintiff in the Writ of Error 
ſhall have a Writ of Reſtitution, and that Writ re- 
cites the firſt Recovery, and the reverſal of it in 


the Writ of Error is, that the Plaintiff in the _ 


Writ 
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The Law of Erroꝛs 
Writ of Error ſhall be reſtored to his Poſſeſſion 
and Seizin, una cum exit ibus thereof from the time 
of the. Judgment. Tibi precip. quod eidem A. al 
plenariam ſeiſinam tenement. prad. cum pertinent. 
ine dilatione reſl itui fac. & per Sacram. proborum 
Legal. bomiuum de Com. tuo diligent. inquira; 
ad quantum exitus & profic. tenement. ill. cam 
pertin, a tempore falſi judic. pred. reddit. uſque 
OFab. Sancti Mich. Anno,&c. quo die judicium il. 
Ind per prad. Fuſtic. noſtros revocat. fuit ſe at. 
tingunt juxta verum valorem eorundem ad 
exitus & proficua de terris & grad rye B. in 
balliva tua Fieri fac. & denarios inde prefat. A. 
pro exltibus & proficuis tenementorum per eunden 
B. dicto medio tempore precept. ſine dilatione baberi 
Focias. Et qualiter. &c. by which it appears, that 
the Plaintiff in the Writ of Error ſhall have re. 
ſtitution againſt him, who recovereth all the mean 
Profits without any regard by whom taken; for 
the Plaintiff in the Writ of Error cannot have any 
remedy againſt any Stranger, but only againſt hin 
who is party to the Writ of Error, for the Wit 
is to command the Sheriff to enquire of the Iſſne, 
and Profits gencrally between the Reverſal and 
the Judgment, with all which he who recover 
Mall be charged; and as the Law chargeth hin 
with all the mean Profits, fo the Law gives hin 
remedy againſt all Treſpaſſors in the interim not- 
withſtanding the reverſal, Cok. 12 Rep, in Ninian 
Melvil's Caſe. = 
7 H. 7. a Statute was delivered in owell main! 
and a Recovery was by the Conuſee upon Guar 
niſhment of the Conuſor, and the Conuſce had 
Execution, and afterwards the Judgment is revet. 
ſed by Error; yet the Conuſor ſhall not be reſtor: 
ed to the Land taken in Execution, but only the 
Statute ſhall be redelivered back where it ws 
beſore. e „%% | 
CEE FI 


and Writs of Erroꝛs. 

Error of a Judgment in Durbam for the Plain- 
tiff, the Judgment being reverſed in B. R. a Writ 
of Reſtitution was awarded, and to enquire what 


wo 


were the profits of the Land recovered à tempore 


judicij pred, which was the 7 of Aug. 19 Fac. 

whereupon the Inquiſition returned, that they a- prom what 
mounted to 10 J. And exception was taken to the time the en- 
Writ; for it ought not to have been what the quiry of the 
Profits of the Land amounted to from the Judg- profits of the | 
ment, for the Plaintiff is not to anſwer the Pro- * 


fits longer than from the time of the Execution 


ſued which was long after, and ſo held all the 


Court; and the Writ was ruled to be ill, and the 
Plaintiff in the Writ of Error had a new Wric of 
Reſticution, which was to enquire what profits of 
the Land the Plaintiff who recovered had taken co- 
lore judicij pred. which was the 7 of Aug. 19 Fac. 
and after the reverſal thereof, and the Writ was 
ordered to be filed, and the Plaintiff had Executi- 
on of the Damages found by that Writ, Cr. Fac. 
698. Simpſon and Fuxon. 1 | 

It the Goods of one outlawed are fold by the Goods taken 
Sheriff upon a Writ of Cap. utlag. & . and after by Cap. utlag. 
the Outlawry is reverſed by Writ of Error, Theater the Out- 
Defendant ſhall have Reſtitution of his Goods ee 1 
but if the Sheriff by force of a Fieri fac. ſell ©; De: 
Goods, and afterwards the judgment is reverſed nave reftitu- 
by Writ of Error, the Defendant ſhall not have tion of the 
Reſtitution of the Goods but the value of them; Goods, alter, 
but in the Caſe of Cap. utlag. the Sheriff is not in! _ Bo 
compellable to make and levy the Debt of the Pn a6. 
Goods, &c. of the Defendant, but may keep them 
to the uſe of the King, 5 Rep. 50. Hoe's Cale. 

Reg. A Man ſhall never reverſe a Judgment 
for Error, unleſs he can ſhew that the Error is in 
his diſadvantage, 5 Rep. 39. b. Tzye's Cale. 

3 4 Reverſal. 
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Conſequents of the Reverſal of 4 Fudgment by 


Writ of Error. 


What and how Judgment ſhall be given hen Re. 
verſal of the firft Tudgmint. © 


Reg. The Court of King®s Bench upon the re- 


verſal of the firſt Judgment, ought to give the 


ſame Judgment as the firſt Court ought to have 
done. If the Defendant plead in Abatement of the 
Writ, and this is awarded a good Plea by which 
the Writ abates, if the Judgment be reverſcd, for 
that it was not a good Plea, the Plaintiff ſhall 
be reſtored to his Original, and ſhall not be for: 
ced to a new Original, 9 H. 6.35. b. 


Bur if an inſufficient Plea in bar be adjudged 


a good P.ca, and the Judgment afterwards rever- 


ſed for this Cauſe by Writ of Error, the Deman- 
dant ſhali not be reſtored to the fame Original, 
but in iuch Caſe he ſhall be reſtored to his 
Action. B 

In an Action on the Caſe, if the Plaintiff de- 
clare there was a Suit in Bath between the Defen- 
dant and S. and Iſſue upon i: there joyned, and 
at the Trial in Aula there the Plaintintiff was 


. Sworn as a Witneſs, and ſet forth his Oath, and 


aſterwards the Defendant having Communication 


with the Wife of S. about the ſaid Trial and Oath 


aid theſe words of the Plaintiff. Your Brother De- 


lamore, innuendo the Plaintiff, exiftentem fratrem 
of the ſaid Wife, took a falſe Oath againſt me in 
the Hall (innuendo, c.) | would not take ſuch 
an Oath for all the Word. After Not Guilty plead- 
ed, and à Verdict pro Quer. yet Judgment being 

8 - _ thero 
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and Writs of Erroꝛs. 

there given againſt the Plaintiff quod nil cap. &c. 

becauſe the Declaration was not good, for that it 

was not averred that the Plaintiff was Brother to 

the Wife of J. S. to whom the words were ſpo- 

ken, but only in the innuendo which is not ſuſſi- 

cient ;' though this Judgment there given be rever : 
ſed in B. R. in Writ of Error for the inſufficiency „„ 
Ke. in the Judgment, it being Tdeo conceſſum eſt for © ol 
; confederatum eſt; yet the Court of King's Bench 4 

ought to give the ſame Judgment, which ought 

re. ¶ to have been given at the Bath, ſcilices quod quer. 

the v cap. per bil. 11 Car. B. R. Delamore and 

"ave Hesket. pn Lens | Wl 

the ln an Action on the Caſe for Words, if Judgment 

nich be given againſt the Plaintiff, that the words ape 

for not actionable, upon which the Plaintiff brought a 

hall W Writ of Error, and upon it the firſt Judgment is 

for- reverſed, for that the Words are actionable; the 

0 Court after reverſal of the firſt Judgment ought 

ged to give Judgment that the Plaintiff ſhall recover, 

fer- 14 Car. 1. B. R. Hoshins and Chele. | 

an- So it is, if in Ejectione firme on Not Guilty 

al, MW pleaded Iſſue is joyned. and a ſpecial Verdict found, 

his MW and upon this Verdict Judgment is given againſt 

5 the Plaintiff; and afterwards the Plaintiff brought 

je- 2 Writ of Error, and the judgment is reverſed, 

n- the Plaintiff ſhall have Judgment to recover his 

ad Term, his Declaration being good, and the Law 

as being for him up:n the ſpecial Verdict: For that 

1d Court which reverſeth the firſt Judgment, ought 

on to give the ſame Judgment which ought to have 

th W bcen given in the firſt Suit, Omulcony and Aires, 

e. A. 14Car. 1. B. R. 2 Sanders 256, 257- 
„I the Error be Error in Fact and not in the Entry of the 
n © Record, as for Infancy, the Judgment ſhall be that eee 

N 7 . 8 | . 114 c 

pro Errore pradid. judicium præd. re vocetur, wich. Infaney. 
out faying C alis in Recordo, Dyer 104» 


If 
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The Lam ok Erros 
If a Judgment be affirmed in B. R. upon a 


Affrmance of Writ of Error, the Judgment ſhall be quod judi. 


a Judgment. 


Huſtings. 


cium reddit. remanebit ſtabile in perpetuum. 2.1 Ed. 


* Commiſſioners ought not only to re. 
verſe the Judgment in the Huſt inge but to give 
ſuch Judgment upon the Record before them, as 
the Court of the Huſtings ought to have given, 
2 Sanders 256. Green and Cole. 


- 


Debt on Bond. Plea and Demurrer, Judgment - 


that the Plea was good, The Plaintiff brought 
Error and aſſigned, that the Bar was adjudged 


good, and in the Writ of Error the Bar was a 


warded inſufficient and Judgment reverſed ; it was 
awarded the Plaintiff ſhall recover his Debt and 


Damages, 1 Len. 33. Taylor and Moor. 


Judgment gi- 
ven in Ireland 
. reverſed here. 


If a Man recover upon an Original, and had 


other Judgment in Scire fac. if the firſt Judgment 
be reverſed, the other ſhall be reverſed alſo, 8 
Rep. 143. Dr. Drurie's Caſe. | 


If a Judgment be given in Inferiar Court againſt 
A. and after other Judgment againſt B. his Bail 
there, and B. upon this is taken in Execution upon 
the Judgment, and after the, principal Judgment 
1s reverſed in a Writ of Error, a ſpecial Writ may 
be awarded to deliver him, for that it appears by 
the Record that he is Bail, 1 H. 7. 12. be 
A ſpecial Verdict was found in Ejectione firme 
in B. R. in Ireland, and the Court- gave Judg- 
ment for the Defendant: If a Writ of Error be 
brought upon this, the Court of B. R. here 
ſhall not only reverſe the Judgment given in Ire- 
land, but alſo ſhall give ſuch Judgment as thoſe 
in Ireland ought to have given, (viz.) that the 
Plaintiff ſhall recover his Term and Damages, 
2 Sanders 256,257. Er 


Diverſ ty 


% 
* 
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1 Diverſity between things Collateral, Executo- Diverſity be- 
Ei I and executed; for when an Erroneous Judgment een things 
s given, and after the Judgment is reverſed by CO Ex- 
a | | ry and 
re. NWrit of Error, Collateral Acts Executory are enecuted. 
ire barred by it; as if a Man had Judgment in a 
950 Quare impedit, and had a Writ to the Biſhop, 
en, and the Biſhop refuſeth to admit the Clerk of 
"if the Plaintiff z; now the Plaintiff upon this Col- 
ent lateral Matter of refufal may have a Writ of 
he Lare non admiſit; but if the Defendant reverſe 
ed the Judgment by Error, and after the Plaintiff in 
85 che Quare impedit bring a Writ of Quare non 


admiſit, the Defendant may plead Nul tiel Re- 

ng rd: So it was reſolved, if A. be in Execution 
at the Suit of B. upon Erroneous Judgment, and 

oy after Eſcapes, and afterwards the Judgment is re- 

verſed by Writ of Error, the Action upon the 

8. Eſcape is gone, for he may plead Nul tiel Re- Null tiel Ree 
cord, becauſe without the Record the Action is cord. 

i not maintainable ; but yet true it is, that until 

the Erroneous Judgment, or Execution be rever- 


. ſed by Writ of Error, the Sheriff or Gaolor ſhall 
ig not take benefit of it, for there he cannot plead 
y Nul tiel Record, becauſe till it be reverſed it re- 


„ mains of force tho? there be manifeſt Error in it; 
7 but in ſuch caſe if the Plaintiff bring Debt a- 
gainſt the Sheriff upon the Eſcape , and hath 


Error, for that this Collateral thing is executed it 
Mall not be deveſted. If the Defendant plead 
the Plaintiff is outlawed, and the Plaintiff pleads 
quod non habetur aliquod tale Recordum, &c. and 

| the 
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. Judgment and Execution, and after the firſt Judg- "el 
| ment is reverſed ; yet in as much as this Judg- Fol 
- ment, upon this Collateral thing was execuced, 1 
: notwithſtanding the reverſal of the firſt it re- = 
. mains in force; ſo if a Man recover by Erro- . 
e neous Judgment and preſent to a Benefice, and ad 
afterwards the Judgment is reverſed by Writ of $08 
| 


% 
2 PPP 
5 — — 
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The Law of Erross 
the Defendant had a day to bring in the Record, 
and before the day the Record is reverſed, the Ju- 

ſtices ſhall certify Nul tiel Record, 

If the laſt But if two Judgments are given, and the laſt 

Judgment de- depends meerly on the firſt as upon its Foundati- 

pends and on, there if the firſt fundamental Judgment be 

_— ons = reverſed by Error or Attaint, the laſt (which ap- 

be reverſes. Pears by the Record to be dependant an it) ſhall 

the laſt bere. be reverſed alſo; as in Aſſiſe and Rediſſeiſin; ſo of 

verſed alſo, à Judgment on the Original and a Judgment on a 

S Scire fac, 8 Rep, 143. Dr. Drurie's Cale. 

Judgment is given in the Scire fac. upon the 
Recognizance : Error was brought upon that Judg- 
ment, and the Judgment affirmed ; afterwards a 
Writ of Error was brought upon the principal 
Judgment, which was reverſed. Hereupon Aud. quer, 
is brought. Per Cur. The firſt Judgment”s re- 
verſal is no reverſal of the Judgment in the Scite 
fac. becauſe it is a Collateral Judgment by it ſelf, 

Huadita Quer. yet it is a good cauſe for Audita quer. for it is 

quaſi depending on the firſt Judgment, andthe firſt 
Judgment is the cauſe that he is charged by this 
Recognizance, and its but reaſon the Bail ſhould 
have remedy to be diſcharged from the Execution, 
Cr. Fac. 645. Sir Jobn Apſley and Ive, 2 Roll. 
Rep. 254. Leeris's Caſe. N 5 
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and Writs of Errozs, | 


= SP: "XR 
Trial in Error. TWhen a Man Aſſigns Error in 


in Error, Stat. 3 H. 7. 10. No Coſts in the 
Mrit of Error, becauſe no Damages and Coſts 
in the Original Action. Q. Where Execution is 
| delaied. Where Bail mt chargable with Coſts. 
Where Fudgment is given for the Defendant, uo 
Coſts grantable. Non-ſuit in Error is within the 
Statute of Fudgment in a Writ of Error, Where 
the Plaintiff ſhall be awarded to recover his © 
Debt and Damages on Demurrer on the Bar 
Va, adjudged good. But in Error reverſed the 
| uſual Fudgment given. The form of 'Fudgments 
in Information on Intruſion. Of Execution in 
Error. Where a Man where Judgment us af 
firmed in a Writ of Error in other Court within 
the year, et be (hall nut have Execution with- 
out a Scire fac. Non ſuit or not, Scire fac. 
quare Executionem non. Execution reverſed the 


Fudgment is yet good. 


HE Defendant in Debt confeſfed the Action 
by Attorney, and Aſſigns for Error, that 
he was within Age at the time of the Confeſſion ; 
and they were thereupon at Iſſue and tried per 


Pais, Cr. Fac. 580, 581. Selborough*s Cafe 

ena. | | | 
The Defendant in Replevin againſt whom Judg- 
ment [was given Aſſigns for Error, that where 
there were two Avowants, the one of them was 
within Age, and fo he ought to have appeared by 
Guardian and not by Attorney, but in the Af- 
ſignment of the Error he does not conclude 41 
pais, viz. Et hoc paratus eſt werificare ; _ 3 
N efen- 


Fat, he ought to put it upon the County. Coſts 


When a Man Defendant in the Writ of Error pleads in null 
Aſſigns Error 
in Fait, he 
ought to put 
it upon the 
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eft Erratum. Per Cur. The Judgment ſhall be 
affirmed, for when a Man Aſſigns Error in Fact, 
he ought to put it upon the Country, for the ſu- 
rors only, fhall be Triers of this,and not the Judges, 
And fo by not concluding 41 pait, this is an 
Error not triable by the Court, but in its proper 
Nature by the Country, and then it is as much as if 
no Error had been affigned; for the Defendant 
by pleading in nullo eſt Erratum hath not confeſ- iſh 
ſed this to be Error, but only hath put himſelf th 
upon the Judgment of the Court ; 'and the Court al 
in this caſe cannot be Triers of it, Telv.58. King th 
againſt Goſper and Shire. | | D 
So in the Lord Stafford's Caſe, an Error in Fair 1 
(in Aſſize) was aſſigued, (vix.) that the Land lay de 


in D. in the County of Monmouth, and not in 8 
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the County of Salop where the Aſſize was taken, * 
and upon this Iſſue was joy ned, Cr. Elix. 158. " 
Error brought in the Exchequer- chamber upon f 

a Judgment in B. R. Error aſſigned, the Defen- 
dant appeared and pleads a releaſe of Errors, and 
upon this iſſue is joyned, and at the Niſi prius the 
Plaintiff is Non - ſuit. Per Cur. This is a Non- I 
ſuit of the Writ of Error, fo that Execution ſhall 1 
be upon the firſt Judgment, Siderf. 257. Temple i © 
and Ulleck, | 


COS 4 0 


Error of a Judgment in Quare impedit, The 
Judgment was for the Plaintiff and the value of 
the Church found to be 80 J. per Ann. A Writ of 
Error was brought of the Judgment before 
the Exig: fac. and after the Record removed, 
and the Judgment being affirmed, and having de- 
pended a. year and more, it was moved that ac- 
cording to the Statute of 3 H. 7. c. 10. which 


appoints 
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appoints Damages and Coſts to be allowed where 
Writs of Error be brought pro dilatione Execu- 
tionis., The Court here awarded, That the De- 
fendant in the Writ of Error ſhould have Danſa- 
ges for a Year, during which time the Writ of 
Error was depending, according to the value of 
the Church found by the Verdict, and they a- 
warded 8 J. beſides Coſts, Dyer 77. Cr. Car. 145. 
Anonymus. | TE 
Error of a Judgment given for the Plaintilf at 
the Grand Scifions in Wales, and the Judgment 
athrmed prout antea: And now it was moved, 
that the Demandant in the firſt Action, and the 
Defendant in the Error may have his Coſts on No Cofls in 
2 H. 7. becauſe the Writ of Error was ſued in the Writ of 
delay of Execution. Per Cur. No Colts ſhall be Error, becauſe 
given upon the Writ of Error, becau'e there is ma N 
no Coſts or Damages in the Original Action ; rh Otiginal 
which was Error of a Judgment in a Quod ei d.- Writ. 
ferceat, 1 Lev. 1 30. 146. Winn and Floid. 

But note, 3 Cr. 616. Graver and Shell, Coſts 


were given in Error on a Formedon, and in Pen- 


ruddok's Caſe, ibid 659. and 5 Rep. 10 1. in Error of 
a Judgment in Quod permittat. Coſts were given in 
a Writ of Error, although none were in the Ori- 
gal Gios. 
In a Writ of Error Judgment being affirmed, 
Coſts were taxed by the Clerk without motion in 
Court; but becauſe upon Suggeſtion in Court, 
that this V Vrit of Error was brought after Execu: Where Exe- 


lion (which appeared by Examination, although cvrion is de- 


it appeared not in the Record certified) it was held Nied. 
by all the Court that no Coſts were to be given; 
for the Statute of 3 H. 7. doth not give any bur 
where Execution is delyded by the V Vrit of Er- 

ror, Cr. Fac. 635. Eardley and Turnoch, Ray. 
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288 The Law of Erros 
1 The Councel prayed Coſt in Error in B. R. on Me a 
2 H. 7. c. Io. and 19 H. 7. c. 20. which the . 
Court denied being after Execution executed in 
B. C. and ſo cannot be ſaid for delay, 2 Keb. 673. 
Foot and Bertley. 5 . 
In Treſpaſs of Battery. The Defendant: way 
Bail for A. and B. who was. afterwards condemn. 
| ed; and the Judgment was brought into the Ex. 
chequer-chamber by Writ of Error, and there it 
was aftrmed, and other new Coſts. were given 
by the Juſtices in the. Exchequer-chamber : And 
the Record was remanded, and now, a Scire facias 
Where Bail net was prayed againſt the Bail as well for the firſt 
chargable with Damages and Coſts upon the firſt Judgment as for 
Calls. the new Coſt, Per Cur. Clearly the Bail is nat 
chargable with theſe Coſts 3 for they take only 
upon them to pay the Condemnation of this Court, 
Cr. Eliz. 587, 588. Penruddick and Erington. 
And it was adjudged in Graves and Short's Caſe, . 
that Coſts and Damages ſhall be given for delay Wu: 
of Execution, although in the firſt Action no Wy 
Damages were recoverable, and the words of the If 
Statute are general, Cr. Elix. 617. And it was ite. 
reſolved in Penruddoch and Clerk*s Caſe, Coſts {Col 
are allowable in every Caſe where a Writ of 
Error is brought before Execution ſued, Cr. El. 
„ 
," of a Judgment given in B. C. where Judg- | 
ment was given 2 the Defendant, and that Judg- WW D 
ment affirmed in B. R. and 10 J. Coſts given to be 
the Defendant upon the Statute of 3 H. 7. It Mia 
was moved that Coſts were not grantable, for the ad 
Statute is where Judgment is given againſt the De- chic 
| fendant or Tenant, and he to delay Execution Wig 
Where Judg- brings a Writ of Error, and the Judgment is aF- 
ee ee firmed, that he ſhall have Coſts for delay ing his 
e Defen- 3 | 2 
Execution; but here the Judgment is given for 


dant no Coſts : : 
grantable, the Defendant in B. C. fo no Execution was to 
. be 


and Writs of Erro2s; 


the 
in Writ of Error and Judgment is here affirmed, yet 
is out of the Statute, and of this Opinion was 
| the Court, and a Super ſedeas was awarded to 


vas a/ Execution for the Coſts, Cr. Car. Boroton and 


m. {Wichols. | 
x. Error of a Judgment in a Formedon in Remain- 
er in B. C. where the Judgment being for the De- 


ie Defendant in the Error had no Coſts within 
H. 7. for as much as there were no Coſts nor 


rſt images recovered, nor allowed in the firſt Acti- 
or In, ſo that no Execution is delaied only for the 
& Wand, Cri Cor. Fi : 
ly 4. is Bail for B. Judgment in B. R. is given 


gainſt B. B. Sues Error in the Exchequer-chamber, 


„ ſhall be charged with the Judgment in B. R. 
u Wu: not for the Coſts on the Writ of Error, 
1 % P. 18. ä 35 

ne If a Man bring a Writ of Error and is Non- 
as ted, he is not within the Statute of Payment of 


ts ots Occaſione dilationis, 1 Mod. 7 7. Legg. 
Judgment in a Writ of Error. 


o rhe Plaintiff Demurs. The Court awarded the 
It Pea in Bar good. The Plaintiff brought Error, 
je ad affigned Error in this, that the Bar upon 
.- Which he had dumurred as inſufficient, was ad- 
n Iadged good, upon which now in the Writ of Er- 


verſed. But Curia dubitavit what Judgment 
ould be given in this Caſe, (viz.) whether the 
Plaintiff ſhall recover his Debt and Damages, as if 1 


on Ie awarded there againſt him; but the Plaintiff 
2s barred, and alrho* the Plaintiff brought the 


nandant, and the Judgment in B. R. affirmed, but | 


v. ere the Judgment is affirmed and Coſts aſſeſſed; 


. Debt on Bond. The Defendants pleads in Bar; 5 


or the Bar was awarded inſufficient and Judgment 


23g 
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bad recovered in the firſt Action, cr that he ſhal 


the Biſhop of Gloceſter and one S. the Biſhoſ 


that the Biſhop ſhall be reſtored: to all that he lof 


Law and for privity of Record. And the Plea © 
the Biſhop is not ſo ſtrong as a diſclaimer, 3 Lan 


Def. de intruſione tranſgreſſione & contempt. convin 


one habenaa, 1 Rep. 40. | 


remanebit ſtabil. imperpetuum. Vide Reve 


„„ 
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be reſtored to his Action only, 1 Leon. 3 3. Tay 
and Moor. 8 Ed 4.8. 18 Ed. 4.9. and at laſt 
was awarded that the Plaintiff ſhould recover hj 
Debt and Damages. 

The Queen recovered in a Quare impedit again 


pleads as Ordinary, quod ipſe nibil habet, &c. an 


the Biſhop and the Incumbent brought Error. IM; 


was objected, if the Judgment in this caſe be re 
verſed the uſual Judgment cannot be given, (vid ee 


Wray, The Biſhop ſhall joyn for conformity aff 
176. the Queen and the Biſhop of Gloceſter. 


Information on Intruſion the Judgment was 
Quod judicium reverſetur & adnulletur & qu 


catur & a poſſeſſione amoveatur & capiatur, & 
quodque Recordum mittatur in Scacc. pro Execut 


Et ulterius conceſſum eſt quod pred. A. ru 
peret verſus præfat. B. 10 l. eidem A. per Curie 
Dom. Regis bic adjudicat. juxta formam Statu 
inde nuper edit. &c. pro miſis Cuſtagiis & damn 
ſuis que ſuſtinuit occaſione dilationis Execution 
pred. pretext. proſecutienis dict. brevis Dom. Regi 
de Error. No. lib. Int. 24.4. b. 292. b 

uod judicium reddit. ſtaret in omni robore, } 
Cok. Sir J. Heydon's Caſe, or judicium redditu 


Error brought to reverſe a Judgment in InferiqÞfcn 
Court, and the Record certified with the Recogi 
nizance entred into by the Manucaptors, and th 
Judgment was affirmed here in B. R. per Cur. Thifpull 


Record of the Recognizance is well removed, anſÞer 


* : | : Executio 


and Writs of Errozs, 291 
Execution ſhall go out of this Sotirt upon it after Diverſity be- 
dgment affirmed (as it is here) And a diverſity r 5 5 
ras taken between a Writ of Error, upon which Bees Gs 
Judgment is affirmed and a Certio1rars to remove a Juigment is 
cord ; for when Judgment is aſ firmed in a Writ affirmca, and 
Error, this adds ſtrength to the former Judg-3 Cerriorari to 
nent, ſo that Execution may befued on it through. 15 _— 
. nut all England; but when a 'Record is removed —_—_ 
It of Inferior Court by Ca-twrari, and is ſent 

into one of the Benches Hy a Mittimus, there no 

Execution can be ſued im other place, than from 

yhence it was removed, Siderf. 213. Herbert 

nd Alcocë, Manucaptors of Merrii, Hutton, 117; 

118. Riſam and Goodwin. 


E XE CUT TO N. 


If a Man recover Debt or Damages, and the 
uogment is affirmed in a W rit of Error in other 
cecutWourt within the year, yet ne ſha)l not have Exe- 

 Wiution there without a F#'cire fac. becauſe the 
 recMCourt is changed, 15 HF. 7. 10. b. 8 
wrian If a Man bring a Wr of Error upon a Judg- 
nent againſt him, anti for not ſpeedy Proſecu- 
jon the Recoveror ſues a Scire fac. againſt him 
0 have Execution, ancl the Piaintiff Exactus fuit 
non comper. Exectition is awarded, this is not 
ny Non-ſuir in the Writ of Error, for that he Non-ſuit- 
ras not Exactus in the Writ of Error but upon 
be Scire fac. 9 H. 6. 13. b. 


ere non is A Spur to caule the Plaintiff ro AF Executrontes 
gn Errors; and when it is returned Scire fec. uon, 
Nad nothing done thereupon Execution fhall be 
W'varded ; and although there was now a year 
palſed after the return, and at this time no Judg- 
nent is that there ſhall be any Execution, nor that 
5 u any 


The Writ of Sire fac. Quare Executionem ha- give fac quan, 


F 
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any continuance was entred, yet it is not materia 
for there ſhall never need any other Scire fac. t. 
be awarded, but Execution fhall be taken wher 
there is any default in the Plaintiff, that he woul, 
not Aſſign Errors, Cr. Eliz. 892. Andrews an 
Cromwell. 1 1 5 

Execution reverſed, the Judgment is yet goo 


5 Rep. 32. (ED 


and Mrits of Erro2. — 2 
teria | 5 | 
ac. ti 
her 


CAP. XXIV. 
voule | 


aner in nullo eſt Erratum pleaded, the Defen- 
lant (hall not alledge Diminution. Writ of Di- 
minution awarded out of Chancery, and out of 
B. R. the Writ of Diminution is no Original 
Writ. What Diminution is. Certiorari a good 
and perfect Record firſt certified ſhall never af- 
after be falſified by a Certsficate upon the Dimi- 
nution. A Man cannot alledge Diminution in 
any thing which appears in the Record to be 
true. The Plaintiff in Error may alledge Dimi- 
nution, ſo may the Defendant. Two Certioraries 
upon Diminu tion, which (hall be goad. Of what 
things Diminution ſhall be alledged. 


A Frer Errors were examined the Plaintiff diſ- 
continued his Writ, and becauſe there was 
—  nanifeſt Error in part of the Record which re- 
nained in B. C. he obtained a Writ out of the 
bancery directed to the Lord Anderſon to remove 
be reſidue of the Record, which is in the Regi- 
ter 216. Ard this part of the Record being re- 
noved and ſent into B. R. he brings a new Writ 
Error coram wobis reſidet. and would Aſſign 
Error upon the r1ew part of the Record removed. 
coke moved, That this Writ is not warranted b ß 
ny courſe, for this is to alledge Diminurion after iu 
ullo ef Erratum pleaded, and then it ſhould be 
nite ; and chis courſe is not in a Writ of Error 
0 proceed ur on the firſt Record, for then it ſnould 
ot vary from it, for all ſhall be entred upon the 
rſt Roll, laut here it ſhall be upon a ſeveral Roll, 
nich is net by any means warranted ; the Writ 
yhich is ne; brought is but a Writ of Diminution 
ich ouſ ht to Iſſue out of this Court, for this is 
| 5 the 
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After in nullo the Writ of Lliminution in Fitz. 25. And th 
off Erratum Plaintiff aftizr a S'cire fac. ad audiend. Errores ſh: 
pleaded, the not have 3. Wriit of Diminution, for he is to 


3 that the R.ecord be full, before he Sues his Sci 


ledge Diminu- Fac. upon it; and the Defendant after in nullo e 
tion. Erratum pleaded, ſhall not alledge Diminution 
the Books are; ar id then it ſhall be a great mi 
chief if the Defen Jant ſhall have no means to a 
ledge Ditninution, that yet the Plaintiff by b 
A Writ of Di- own Act ſhall hav.? it by diſcontinuing his W 
minution not of Error, and a Writ of Diminution ought to | 
awarded out of awarded out of this Court, (B. R.) where the R 
Chancery but ; | 
out of B. K. Cord is, and not out of Chancery. And of t 
* — *.- Opinion was all the C'ourt: It is a Writ of I 
minution, and a L.imi wution cannot be now 
ledged, and this being awarded out of Chance 
cannot be 74 Warrant to 1 his Court; and ſo bei 
a void Writ we cannot 1 tgard it, Cr, Elix. 15 
64. Yates and Verdman, i Leon. p. 2, 2. 281. 
A ſeco nd Error in natu ve of a Diminution 
remove part of a Record; it was well argued 
Ntrdm m and dates his Caſe, put it was adjorne 
| vide 2. Leon. 2, 3 
The Writ of The Writ of Diminution is not an Origin 
Diminution, no Wrir, and ought always to Iſſ 16 out of the Cou 
Original Wiit. where the Writ of Error 13 de, xnding. 
What Diminu- _. Di ninution is, when I ſay 2 thing is belo 
tion is. Whiclz is not here, 16:4. | „ 
Ceniirari. When the Defendant in Fr, or alledgeth L 


mim {tion, then he hath a Certior. ui whereby t 


thing is certified, Cr. Fac. 130, 3 . 
I as much as it is a good and p er fect Reco 


firſt certified, it ſhall never afterwar 1s be farish 
by Certificate upon the Diminuti - Cr. T4 


359. | 4 
: Aſter in nullo eft Erratum pleade, % TheD 


fenqdant cannot alledge Diminut ion, be Vale the! 


is a perfect Iſſue before, Godb. 267. y 
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A Man cannot alledge Diminution in any thing A Man cannot 
. alledge Dimi- 
nution in any 
thing which 
N. B. 25. a. So may the Defendant, 26 H. 6. 11. — oy 
true, 


which appears in the Record to be true, Godb.267 


Cr. Elix. 8 4. „ 
The Plaintiff in Error may alledge Diminution 


Dyer 32 1. 
Diminut ion alledged. 


In Eſſeine, Lib. Intr. 290. 1 H. 7. 24. 
Diminution ſhall not be alledged, becauſe the 
Bill is not of Record, 11 H. 4. 52. | 
After in nullo eſt Erratum pleaded, no Diminu- 


tion ſhall be alledged, 5 Rep.37 Biſhop's Caſe. 


The Plaintiff may nor alledge Diminution for 
any Error in Fact after a Scire fac. awarded, 22 


Ed. 4: 45. | | 8 
After the general Error aſſigned by the Plaintiff 


he may Aſſign Diminution, elſe Diminution can- 


not be pleaded till Error aſſigned in ſome particu- 
lar; alſo by the Courſe of the Court Errors 
cannot be entred, till the Certiorari of Diminuti- 
tion returned, and the Rules to plead are out, 1 
Keb. 211. Dakers and Whitacre. „ 
Diminukion may not be alledged upon a Writ 
of Error brought upon a Judgment in any Infe- 
rior Court,  Siderf. 40. Redding's Cale. | 
Diminution may not be alledged in Eh, be- 
cauſe its not a County Palatine, but a Royal 
Franchiſe, Siderf. 147. „ 

Altho' Diminution may be alledged in Wales, 
yet aſter in nullo eſt Erratum pleaded no Diminuti- 
on ſhall be, a Certiorari ſhall be granted, 1. Ad 
Infor mand. conſcientiam Cur. 2. When it is prayed 
in affirmance of a judgment, and not for the re- 
verſal of it; but when it is in Court it may be 
uſed both ways, Siderf. 138. „„ 
| 4 Error 
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Error in Cam. Scacc. of a Judgment in B. R. in 
Ejedlione firme, the Error aſſigned was, becauſe in 
the Bill the Plaintiff declares upon a Leaſe for 
three years, but in the Plea Roll, whereupon the 
Iſſue is joyned, and in the Record of Niſi prius 
it is upon a Leaſe for five years, ſo the Bill and 
Declaration varies, and Diminution was alledged 


by the Plaintiff, and by Certiorari the Bill was 


Two Certiora- 
ries upon Di- 
minution. 


certified that it was only for three years, and here- 
upon Error being aſſigned, the Defendant in the 
Writ of Error when the Plaintiff alledged Dimi- 
nution of the Roll, had thereupon another Writ 
of Certiorari, whereby the Bill was certified where- 
in he declared upon a Leaſe for five years; ſo it 


well Warrants the Declaration upon the Roll and 


the Niſi prius, and which of theſe Certificates ſhall 
be allowed was the Queſtion. And per totam Cur 


The ſecond Certificate ſhall be received, for the 
Bill certified upon it is intended the true Bill, for 


it well Warrants the Declaration upon the Roll, 
and the Record of the Niſi prius, and the Allega- 


tion of Diminution by the Plaintiff in the Writ 
of Error, and procuring a Certificate ſhall not ſtop 
the Defendant without aſſigning of Errors to al- 
ledge a Diminution, and from procuring the true 


Bill to be certified; ſo it is where the Plaintiff in 
a Writ of Errror alledges Diminution, and pro- 


cures an Original to be certified which doth not 
warrant the judgment; if in truth there be ano- 
ther Writ Original which well warrants the De- 
claration, the Defendant in the Writ of Error for 
affirmance of the Judgment, may well alledge Di- 
minution, and have a Certiorari to procure the O- 
riginal Writ to be certified, Cr. Car. 91. Howell 
and Thomas. )%%ͤ;,ö f 8 
Error of a Judgment in Battery in Chefer aſ- 
ſigned, that the Declaration is by way of Reci- 
tal Quod cum he beat him upon which the Judg- 
Hes | 5 55 | ment 


_wwy-s ea au Fae 


8 * "TY ww 


L 1 r KJIBymut 


— D —— am 


Sherwin. 


there is any ſuch Judgment, 1 Keb. 107. 


of a judgment before the Biſhop of Durbam and 
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ment was reverſed Ni, & c. at which day Coun: Of whar things 
cel prayed a new Cen tiorari for the Record is well Piminut ian 
there, but ill certified ro which it was 'anſwered, , _ de * 
that Diminution cannot be alledged in a thing © > 
which is fully certified, but of a thing-which is 
wanting 2s of an Original Warrant, &c. Sed 
8 ljornatur, 2 Levin. 206. Whettenball ang 


Error of a Judgment in AQion on the Caſe, 
that -there was no Venire fac. ſed non allocatur, 
for that is ro be alledged by way of Diminution, 
and there Venire fac. is never certified, and this is 
after Verdict and cannnot be alledged, Cr. Elin. 
271. Smallbroke's Caſe. 

The Tenor of the Record is ſufficient to be 
certified by Inferior Court to the Superior Court, 
becauſe the Certiorari is only to know, whether 
Ty 
and Langham, 

Nete, If the Plaintiff doth not remove the Re- 
cord on Error after three Terms, a Now prof. may 
he entred on a Rule given by the Clerk of the 
Errors, or the Attorney of the _ Bart and 
this was made a Rule, 13 Car. 2. B. R. I Keb. 


8 
The Writ recited the Error to be in the Record 


eight others therein named, and by the Record re- 
moved it appears to be before nine Juſtices, (vViz.) - 
Sir Henry Linley, who was not mentioned in the 
Writ of Error to be any of them before whom 
judgment was given. Per Cur. The Record can- A new Writ of 
not be examined upon this Writ, but there ought Error 9404 
to have been a new Writ of Error de Recordo a e 
coram vobis reſidet. Cr. Fac. 254. Odell and Moreton, 

Telv. 213. the ſame Caſe, for it was agreed by 


all that the Record was well removed and remains 


in B. R. no:w.thſtanding the former Miſpriſton. 
* IE | 
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Tbe Jiidgmgnt Debt brought in Inferior Court of Record, and 
againſt the Iſſue pro Quer. And Judgment given and had a- 
e 264 only gainſt the Manucaptors, and Error brought in 
nc redditione ſudicij, and the Record and Plea re- 

moved in B. R. but not the Recognizance nor 
Judgment againſt the Manucaptors.Per Dodderidge, 
they have well done in removing only the Record, 
and the Judgment againſt the Principal, and they 
may well proceed to Execution, 2 Rolls Rep. 494. 
Anonimus. N 

Error to the Baylies of Yarmouth is returned 
accordingly, and before it was ſent up they were 
removed, and the new Baylies return the Record 
quod Recordum fic indorſatum ab the former Bay- 
liffs accepimus which per Cur. is well enough, 
' = 2. Keb. 771. rn 
At the Common Law before the Statute of J/.2. 
if Execution had not been ſued upon a Judgment 
in any perſonal Action within a Year and a Day, 
'the party muſt then have brought Action of Debt 
upon that Judgment; for he could have no Scire 
Fac. upon that Judgment; but now the Statute 
Scire facia: applies a proper remedy by giving a Scare fac. 
given upon 2 Upon. the Judgment after a Year and Day ; and 
Judgmentaf- it was held that a Writ of Error pending was a 
ant; war good Plea in Abatement ro ſuch a Scire fac. 
A bg = but of late Days that hath been over-ruled, tho 
© Writ of Error it has been ſaid, that if there is a Judgment pre- 
pleaded in A- cedent to a Statute from the ſame perſon who dies, 
batement to a and afterwards a Writ of Error is brought upon 
Seire fac. the judgment, and pending that Writ the Money 
| due upon that Statute is paid, and there is not 
enough remaining to ſatisfy the Judgment Credi- 
tor, that the firſt Payment to the Conuſee is good, 
becauſe by the Writ of Error Execution of the 

ment was ſuſpended. : 


: Debt 


and Writs of Erro28, 299 
Debt brought upon a Judgment in B. R. after a Debt on judg- 
Writ of Error allowed. The Defendant pleaded ment in B. R. 


a Writ of Error depending, and the Record cer- ele 
tified into the Exchequer chamber. The Plaintiff | 


Demurs, the Demurrer was held good, and the De- 


fendant ruled to anſwer over. Debt will lie is 
this Caſe, becauſe by the Writ of Error the Tran- 
ſcript only, and not the Record it ſelf is remo- 
ved; for if the Judgment ſhould be affirmed in 
the Exchequer the Execution may be awarded in 


B. R. where the Record of the Original Judg- 


ment remains, 4 Mod. 247. Dighton and Gran- 


will, 


1 


Iced. | 


Che Law of Errozs 


C AP. XXXV. 


Of the removal of the Record by a Writ of Error. 
Is every Writ of Error which is to remove a 


Record, Three things ougbt to be expreſt. A 


Writ of Error warying from the Record doth 
not remove it when the Record ſhall be ſaid to 
be removed. New Writ of Error quod coram 


vobis reſidet. Where the Tudgment againſt the 


principal is removed. Scire fac. Collateral. 
Writ of Error bears Teſte before the Judgment 
given. Scire fac. quar. Debt on Judgment in 
B. C. after a Writ of Error brought lies and 
how. No Record in Camera Scacc. till Error 


determined where the Mrit ſhall abate, or where - 


the party ſhall have a new Writ of Error of 
Certiorari. The Nature of a Certificate. A Cer- 
tiorari not to be contrary to the Record. What 
things remain in the Chief Fuſtices Cuſt ody, 
and what in the Hands of the Cuſtos brevium. 
The Court may ex Officio grant a Certiorari 
to aſcertain themſelves. After in nullo eſt Er- 
ratum pleaded, à Certiorari may be awarded as 
well for the reverſal as for the affirmance of a 
Judgment. Fudgment reverſed Quoad one and 
not Quoad another. Where a Writ of Error lies 
before the principal Fudgment given, in what 
Caſes the Court and the Proceedings ſhall be ſe- 
vered frem the Original. | 


N every Writ of Error which ought to remove 
a Record, three things ought to be expreſ- 


1. Mention is to be made before what Perſon 
it was taken, as the Book of 28 H. 6.11. 


2 I 


« 


W * 
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2. It is to mention betwixt whom it was, Writ of Error 
9 H. 6. 4. : - © 0 ROO © 
3. The manner of the Caption is to be menti- ny 
oned, whether by Writ or without Writ. things. 
Mention is to be made before what Perſon it 
was taken, and if there be Addition, which is 
but Surpluſage, yet its a good exception to the 
Writ; as where the Writ recites the Judgment to 
be in Af. capt. coram Thom. Fleming Capital. 
Juſticiar. ad placita. & Job. Dodderidge Mil. 
uno Fuſticiar. ad placita ccram nob. Tent. This 
later Addition was not to them both, for he vari- 
eth from their Commiſſion which is their Autho- 
rity, and when he maketh Tho. Fleming Fuſt ic. 
ad placita indefinitely he varies from the Truth; 
for the Stile is, Tho. Fleming Capital. Fuſticiar. 8 
ad placita coram Rege Tent. And in many Records | 
yet extant, and in the time of King Hen. 3. it is 
to be found, that the Chief Juſtice of England 
did fit and give Judgment in the Common Pleas 
and in the Exchequer, and fo then Capit. Fuſt ic. 
ad placita is too general, Godb. fo. 218. Sir Chr. 
Heydon?s Caſe, Cr. 2. 334. 5 | 
A Writ of Error varying from the Record doth A Writ of Et- 
not remove it, Hob. 327. Sir George Sherley Bar- ror varying 
ronet brought Quare imped. The Judgment was, from the Re- 
Ideo conceſſ. eſt quod pred. Georgius recuperet. &c. mers NY 
The Defendant brought a Writ of Error recitin ; 
Luar. in Recordo inter Georgium Sherley milit. & 
Barronet. & præd. Underhall, Error, ec. So the 
Writ of Error was Knight as well as Barronet, 
and ſo not the ſame Perſon, and the Record was 
not removed, but the Record of the Judgment 
was amended according to the Writ. 
If a Writ of Error bearing Teſte before the 
Judgment be given, if the Judgment be given 
before the return, it is good to remove it. And 
Judgment when ever it is entred hath relation 
: : | to 
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cord ſhall be 


ſaid to be re- 


moved. 


* 


ram vobis re- 


att. 


Tde Law of Erroxs | 


When the Re- to the day in Bank, (viz.) the firſt day afiet © 


Term, ſo that a Writ of Error returned after 


will remove the Record when ever the Judgment 
is entred, 1 Mod. 1 1 2. 


Error of a judgment given in the C. B. becauſe 
the Record between them was removed in B. R. 
by a Writ of Error, and then the Judgment in the 
Scire fac. was reverſed as to the Sureties, and no 
Judgment was given againſt the Plaintiff, where- 
upon the Plaintiff went into B. C. and ſhewed 
this matter to the Court, and prayed his Judgment 
might be entred; and ſo it was, and Judgment 
given and entred upon Record which there re- 
mains, and this matter was aſſigned for Error; 


for they had no Authority to give Judgment, for 


the Record was removed from thence before the 
Writ of Error brought, ſo they had no Record 
before them to give Judgment ; the Writ of Er- 
ror was to remove the Record ſi judicium inde 
reddit. fit, ſo when no Judgment was given the 
Record was not removed, but always remains 
with them, and ſo they might give Judgment 
upon it, Cr. El. 215. Dampert and Thacker's 
Cle. | 


In a Writ of Error upon a Judgment given in 


Aſſize before the Juſtices of C. B. upon adjorn- 
ment by the Juſtices of Aſſize, although the Writ 


of Error doth not mention how the Record came 


A new Writof into B. C. (viz.) for difficulty or otherwiſe, per 
Error quod ce | 


quod le breve abate per Judgment ; yet it was 
adjudged, that the Record removed out of B. C. 
by virtue of this ill Writ remains in B. R. and the 
Party ſhall have a new Writ of Error coram nobis 
reſiden. for the Writ of Error recites the Record of 
the Aſſize truly, and in the names of the parties and 
of the Land ; otherwiſe if there be any miſtake in 
them, and upon Scire fac. ſued by the Defendant in 


the Writ of Error, Quar, Executionem habere non 


debet, 


iz 4a -m 4a K K Mmq 


WE ; 
. 
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Vet, this Scire fac. is meerly Collateral to the Re- Seire fac, Col. 
cord removed, and yet by matter ex poſt facto may lateral. 
become a Record; as if the Plaintiff upon the | 
Scire fac. returned appears and pleads a Releaſe 
or other matter as he well may, then this is a 
Record annexcd to the firſt Record removed; 
| but if upon the return of the Scire fac. the Plain- 
tiff appears and Afﬀigns his Errors; or ctherwiſe 
by Rule of Court had a day given until another 
Term to Aſſign his Errors (viz.) by Rule entred 
with the Clerk of the Papers, and upon this Re- 
cord Aſſigns his Errors inſufficiently, now all the 
other Proceedings are upon the Record which is 
removed, and now the firſt Scire fac. Quar. &c. 
is not but a piece of Paper filed to the Record re- 
moved, and no Proceedings upon it, by which 
upon Errors inſuthciently aſſigned he which reco- 
vers in C. B. fhall have Execution without ano- 
ther Scire fas. Quar. &c. though it be after the $,jre ſae quar. 
year, for after the Suit of Scire fac. Quar. &c. | 
once ſued, the Party ſhall never have another, 
Telv. 7. Lord Cromwell and Andrews, 
A Writ of Error varying from the Record doth 
not remove it, Hob. 327. | | 
A Writ of Error directed 3 Car. to the City 
of Carliſle, to remove the Record of a Judgment 
given there in Curia noſtra, whereas the Judg- 
ment was given tempere Facobi. Per Cur. Its 
not good. | . | | | 
It a Writ of Error do abate upon the Plea to A new Writ ef 
the Writ, and the Record be well removed, the Error quod co+ / 
Party may have a new Writ of Error coram vo- ps Wan 
bis reſidet, & c. but if the Record be not well re“ 
moved as in the ſaid Caſe it is not, then the 
Party ſhall have a new Writ of Error here, Godb. 
375. Latch, 198. Dean and Chapter of Carl:/le's 
Caſe, - - 
** 


204 

A Writ of kr- 
ror bears Telte Error that bears Teſte before the Judgment given 
 betore rhe Judg js good to remove the Record, ſo as Judgment be 
ment Ben. given, before the retorn of it. But at Norfolk Af: 
ſizes about 22 Car. 2. the Defendant in Indict- 

ment of Barretry brought a Writ of Error 

Teſte before the Aſſizes; and it was diſallowed, 

becauſe if ſuch Practiſe ſhould obtain it would 

diſappoint all the Proceedings at the Aſſizes, 1 

Ventr. 255. 


U 


In the Marquiſs of Wincheſt er's Caſe, 2 Rey. 


The Record of the Recovery was of the Manor 
of Merleſton cum pertin. And the Writ of Error 
was to remove a Record of the Manor of Mer- 
leſt in Merleſton cum pertin. Vet per Cur. By 
this Writ of Error the Record of the Recovery 
was removed into B. Re | = 

It was excepted to the Writ in Sir Chr. Heydon's 
Caſe, God.2.4.8. becauſe the Writ ſaid Aſixa cap- 


ta, Cc. and doth not ſay per brewe, or ſine breve, 
nor doth ſay ſecundum Legem & conſuetud. for in 


| Cromwell and Andrew's Caſe, 43 Elix. It was 

_ adjudged not good to ſay, That ſuch an Action 

came into the Common Pleas out of the Country, 
and doth not ſhew that it came by Adjornment, 
or by Certiorari or Mittimus. 


In 6 V. and M. Gale and Tile's Caſe, It was a 


Queſtion: 1: an Action of Debt in B. C. be main- 
tainable after the Record removed into B. R. by 


Writ of Error by Chief Juſtice Treby: The A- 


ction does not lie as it is laid, as upon a Judgment 
in this Court, but he ought to declare upon all 
the matter, (viz.) of the judgment in the Court 


Debt in judg- and of the removal by Writ of Error, and that 


mens in B. C. the Judgment is ſtill in pleno [uo Robore prout pa- 
after a Writ get per Record. inde in B. R. vide Siderf. 236. 
* 0 les Debt in B. C. upon Judgment in the ſame Court, 
e th The Defendant pleads, that the Record was re- 
; _” - - moved 


| The Law of Erros | 
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moved in B. R. and reſpondeas ouſter, are aided; 
for per Cur. the Record remains here to all purpo: 
ſs, but only as to the ſuing Execution upon it, 
and the Superſedeas in ſuch a caſe is only to ſtay 
Execution, 3 Levins 396. Gale and Tule. 
Where a Record is moved out of the King's 
Bench by Writ of Error into the Exchequer-cham: 
ber ; It is not any Record in Court till the Error 


be determined ; and if there be any miſtaking by 


the negligence of the Clerk in the Tranſcript, 
the Court then is to ſend for the Clerk of the 


Court, and to amend it in the Excbequer- cbam- 
ber, Cr. Fac., 429 i 7 
After the Record certified, the Plaintiff, in ghe 
Writ of Error alledgeth Diminution, for want of 
an Original which was certified and entred; and 
then the Plaintiff aſſigned for Error, &c. Cr. Fac. 
f A Certiorari to remove a Record Capt. in Car. 
nſtra, whereas it was in Curia of the Predeceſ- 
ſor, the Record is not removed, 1 Leon. p. 2. 
A former Writ of Error was to remove a Re. Record of Sci- 
cord of Scire fac. againſt the Bail, which might re fac. ag inſt 


be removed although the other Record did re-B2il may be 
main, for they are diſtin&t Judgment, 2 Leon. 


removed, tho? 

RY | | | _ Re- 

If a Writ of Error doth abate upon the „ 

to the Writ, and the Record be well removed, 

the Party may have a new Writ of Error coramCoram vobis 

vobis reſidet. 1 if the Record be not well re- rer. 

moved, then the Party ſhall not have a new Writ 

of Error in B. R. If there be variance between 

the Record and the Writ of Error, the Record is 

not well removed; but if the Writ of Error want Where the 

only Form, but is ſufficient for the matter in ſub- bes _ 1 

ſtance, the Writ ſhall not abate, but the Party the Par n 

ſhall have a new Writ of Error, Quod coram vo- have a cn 
1 | | bin Writ of Error. 
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h i nal 
CERTIORARI. mai 
E. D. brought a Writ of Error againft Sir John Plai 
_ Thin, upon a Judgment had by the Defendant it; 
apainſt the Plaintiff s Father, of the Manor of, &. 1»: 
the Error aſſigned was for want of a Warrant offff cord 
Attorney. The Phaintift prayed one Certiorari io Off 
the Chief Juftice of the Common Pleas, and ano} ſelve 
ther Certiorari to the Cuſtos brevium, both which or n 
returned non invent aliquud Warrant. and now the 

Sir Fohn Thin being dead, the Plaintiff broughd vas 
another Writ of Error by Jorney's Accounts againſſi Cou 

Fobn Thin, Son and Heir of the faid Sir 2 for 
who appeared and alledged Diminution in ho fac. 
that the Warrant of Attorney is not certified and he ce 
prayed, another Certiorari to the Chief Juſtice o Cerr: 
| the Bench, and another to the Cauftos hrevium I perer 
The nature of ſome ſaid this Certiorari ought not to be granted Lbin 
a Certificate. for a Certificate is in nature of a Trial whic A 
„ cee ſhall not be croſſed in the ſame Action; and Plain 
| Ms - + Man cannot have Certiorari of a thing which i: lt 
Record. contrary to the Record that is certified, ſo Dini Judg 
nlution cannot be alledged in this Warrant of Ai ther 
rorney, becauſe it h 1 rl certified here, that u Exec 
Warrant of Attorney is to be found: On the coi Cour 
trary it was ſaid, that the Certiorari obtained al A 
the Suit of the Plaintiff, ſhall not prevent th Certi 
. Defendant, and the courſe of Proceeding in ¶ burn 
Writ of Error, when Error is aſſigned out of t Houl 
- ” Record plead 


10 Retro, and not of a thing within the Record is | 
ſuch; after Error affigned, before that a Scire 
Ml fac. iſſueth againſt the Defendant ad anden Er- 


„ves, the [Plaintiff may pray a Certiorari to the What things 
gel Ca/tos bre vium, in whoſe Hands ſuch Collateral remain in the 
things remain, for the Plea Roll doth remain in Chief Juſtices 
the Cuſtody of the Chief Juſtice, but the Origi- ag nog wif 
nal Writs, Eſſoins and Warrants of Attorney re. Hands of the 
main in .the Hands of the Cuts breviim, and Cuſtos brevium. 
ſuch a Certiorari the Court may grant to the : 
ll Plaintiff without making the Defendant privy to 
nl it; and not withſtanding the Defendant pleaded in 
o eſt Erratum, and fo hath affirmed the Re- 
off cord to be ſuch as is certified, yet the Court e 
ta Offi cio ſhall award a Certiorari to aſcertain them- 
"oF elves if there be any ſuch Warrant of Attorney 
chil or not; and to this purpoſe was cited the ' Caſe of 
ow the Lord Norris and 'Braybrook, The Defendanc 
hell was not Party to the Record, nor hath a/day'in 
nfl Court at the time the firſt Certiorari was granted, 
In for the Defendant is not party before the Scire 
bolt fac. ad audiend. Errores iflued out, and therefore 
and be comes time enough to pray a Cerriorari, but a 
> off Certiorar after a Scire fac. ad audiend. Errores is 
mY peremptory and final, 1 Leon. 12. Daireil and 
ted Thin, oF neg | 3 1 5 , 1 
ll A Writ of Error to certifie a Record upon a 
d Flaint in Briſtol. 1 Sander. 98. 291. 
hilf a Man recover Debt or Damages; and the Where no Ex. 
im Jude ment is affirmed m a Writ of Error in o- cution without 
At ther Court within the year, yet he hall not have à Scire ac. 
t Execution there without a Scire fac. becauſe the 
con Court is changed, 15 H. 5.10. b. 5 
After im nullo eft Erratum pleaded, a Writ of 
Certiorari was prayed to certifie the Writ of Ad- 
jurnment, and it was much doubted whether it 
Hould be awarded after in nullo eſt Erratum 
pleaded, begaule it extends to reyerſe a Judgment 
: Xͤ; 


\ ; CE: ; Fry "Ii 
% 8 


' Che Law of Errow | 
After in nullo and not in affirmance thereof in which caſes' only It 
eſt Erratum it hath been uſually granted. But it was reſolved 
#2 weary Jo * that it ſhould be awarded to inform the truth as well 
ad 5 for the reverſal as the affirmance of a Judgment, ano 
well for the Was awarded accordingly. Note, By the Writ of 
reverſal as the Adjournment nothing can be done, but to adjou 

affirmance ofa the Term to the day appointed, and no appear 


3 
13 


— . moet ance can be made, nor any thing done but to read} 4 
e the Writ of Adjournment only, and to adjourn ali lave 
© appearances and all matters, and proceedings, andi iffir 
Jurors unto the day appointed by the Wii off vith 
Adjournment, Cr. Fac. 245,246. Cr. Elix. 8311 K 

Winchcomb and Goddard. | 1 

Of certifying an Original, vid. Godb. gol 
Crouch and Haine's Caſe, 2 Roll. Rep. 352. 1 

Keb. 225. e ” | 
In Ejectione firme. Error aſſigned, becauſe ii J. 
the Bill the Plaintiff declares upon a Leaſe fo}.not 
| three years, but in the Plea Roll whereupon t of tk 
Bill and Decla. Iſſue is. joyned, and in the Record of Niſi pruſ Atto 
ration vary. it is upon a Leaſe for five years. So the Bill ang] only 
© Declaration varies, and Diminution was alledgedff Coſt 
by the Plaintiff, and by Cert iorari the Bill vi both 
certified that it was only for three years; and her and 
upon Error being aſſigned, the Defendant in ti B. 
Two Certiora- Writ of Error when the Plaintiff alledged Dini with 
Fer. nution of the Roll had thereupon another Ceri] Writ 
orari, whereby the Bill was certified, wherein bl Age. 
declared in a Leaſe for five years; fo it wel gene 
warrants the 3 the Roll and il Fine 
Niſi prius; and which of theſe Certificates ſhoul Char 
be allowed was the Queſtion. Per Cur. The . A 
cond Certificate by the Defendant ſhall be receif} Reco 
ved, and the Allegation of Diminution by th} migh 
Plaintiff in the Writ of Error ſhall nor ſtop ii tema 


Defendant, without Aſſigning of Errors from 2 Leon 
| ledging a Diminution, and from procuring t 

true Bill to be certified, Cr. Car. 91. Howell! 
gainſt Thomas, | q - 


I 17 — 
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It was a doubt in Peachy. and Fuſter s Caſe, If 
Man recover in an Inferior Court of Record 
ei bebt or Damages, and . afterwards remove the 


n ecord into B. R. by Certiorari, whether the 


of Court of B. R. be bound in this Caſe to grant 


n Execution upon this Judgment, 1 Roll. Abridg. 


a. 87. . 0 V 
ad After in nullo eſt Erratum pleaded, none may 


al have a Certiorari to diſaffirm the Judgment to 
nd firm it, though the Plaintiff may have it before 


off vithout motion, yet not after ſuch a Plea pleaded, 
11 Keb. 225. Furnage's Calc. 


Judgment reverſed. 


in Judgment reverſed quoad one, and not quoad 
fol another; one of the Defendants was at the time 
tha] of the Judgment within Age, and appeared by 
„ Attorncy which was Error quoad him 
and only. But per Cur, In regard the Damages and 
ge Coſts are intire, the Judgment was reverſed for 
both, Cr. Fac. 303. King againſt Marboroug b 
nd Crone: oo en a inn 
Baron and Feme levied a Fine, the Feme being 
within Age; the Baron and Feme brought a 
Writ of Error, and the was adjudged within 
Age. The Queſtion was, If the Fine ſhall be 
generally or only quoad the Feme, Per Cur. The 
Fine ſhall be reverſed in toto, Cr. Eliz. 129. 
Charnock and his Wife againſt Worſely. 2 
A former Writ of Error was to remove the 
Record of the Scire fac. againſt the Bail, which 
might be removed, although the other Record did 


Leon, p. 2. 


remain, for they are two diſtin Judgments, 2 
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30 ThoLawofErrow 
| If a judgment be reverſed, the Plaintiff may 
f commence a new Action for the ſame Cauſe. 
Reg. A Writ of Error lies not on Award till 
the principal Judgment be given; ſo in Account 
no Writ. of Error lies until the intire matter in 
the Original be determined'; both theſe Rules are 
regularly true, but there are ſome Exceptions, (M 1 
Tr. 18 H. 7. E. was. Indicted of the death of A | 
before Juſtices of Peace in Com. Linc upon which a M / 
Capias is awarded, and upon this an Exigent was 
awarded, E. dies before any Attainder, upon MW © 
which award of the Exigent, his Adminiſtrator 1 7 
brought a Writ of Error; adjudged it well lies, In 
Where à Writ becauſe by the award of the Exigent the Goods 
of Error lies and Chattels were forfeited; and yet the princi- 
defore the prin pal Judgment was never given: As to the ſe- 
cipal Judg- - cond, in Debt againſt divers by ſeveral Fracipes, 
ment Sen, if there be Error in Judgthent® againſt one he 
ſhall have a Writ of Error; for in theſe Original; 
in which are ſeveral Counts, and Error is againſt 
one, he ſhall have a Writ of Error, and the Re- 


Where the 


Count and cord of his Count and Pleadings, &c. ſhall be 
Proceedings ſevered fr om the Or iginal and removed into B. R. 
ſhall be ſever- and yet the Original remains in C. B. in as much 


be the as that Court is in Poſſeſſion of it, for otherwile 
rigina 3 


the C. B. cannot proceed to determin the reſidue] 
without the Original, and if Error be in the Or- 
ginal upon Certiorari, the Chief Juſtice ſhall ceri- 

fie but the Fenor of it, 1 Rep. 41. Metcalf fl 


. Caſe. | 
L244 5 7 | 
| CAP 


an Weles of ers. 


CAP. XXXVꝰI. 


Ad. of Parliammes Relating to Writs of 
| Errors. 


W. 1. e. 30. Upon a Bil of N 
Eu. 3. cap. 2. Error i in the Marſual. 


5 
ſea reverſed in B. R. 
9 K. 2. c. 8. He in n his Heirs or Suc- 


ceſſors ſnall have Error upon Judgment againſt 


Tenant for life, c&c. and by Equity he in Re- 
mainder. 
34 H. 8. c. 16. Error upon Judgment before 


the Juſtices i in the Grand Seiſiong of Wales ſhall be 


reverſed in B. R. in En land, if it be! in a Plea 
Real or Mixt. But for perſonal Matters it was to 
be redreſſed before the Prefidene and Council in 
Wales. 5 


27 El. c. FI Falſe Latin, Raſure, Tacerlinning, : 


Miſentring of Warrant of Attorney or Proclama- 
tion, Miſ return or not Return of the Sheriff, or 


fault of Form in Words ſhall not be Error in 


Fine or Common Recovery. 

27 El. c. 9. Ordains, that this Statute fof the 
23 Elix. c. 3. extends to Fines and Recoveries in 
Wales, © 

27 El. c.8. Judgment given in B. R, ſhall be 
redreſſed before the Judges of the Common Pleas 
and Barons of the Exchequer, but then it ought 
to be in Debt, Detinue, Account, Covenant, 


Ejectione firme, Treſpaſs, Action on the Caſe ; 


_ there ſhall be nothing aſſi gned in the Juriſ- 
dition of the Court, or in Form in a Writ re- 
turned, Plaint, Bill, Declaration, Pleading, Pro- 
ceſs, Verdict or Proceedings. 


"IM 4 | 21 Ed. 
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The Law of Erross 
31 Ed. z. c. 12. Error redreſſed in the Exche- 
dauer. chamber before the Chancellor and Treaſurer, 
calling to them the Barons of the Chequer and Ju- 
ſtices, „ ä tha 
31 El. c. 1. The not coming of the Chancellor 
ſhall not make a diſcontinuance of the Error in 
the Exchequer-chamber. | 1 
And for Error therein, ſued upon a Judgment in 
B. R. three of the Juſtices or Barons may adjourn 
it, and it ſhall be no Diſcontinuance. _ 
The later Statutes of Feofails include not In- 
ferior Courts. No Coſts can be after Execution 
executed, becauſe no delay. By the Statute of 13 
Car. 2. where Judgment on Verdict is given, the 
Party ſhall have double Coſts; this Statute is only 
as to the Security, 2 Keb. 88 2. | 
Councel prayed Abatement of a Writ of En- 
quiry on 16 and 17 Car. 2. by Affidavit of ceftui 
que vies death after the Judgment two days, and 
by the Act the Damages are to be from the Judg- 
ment affirmed in Error, which was a Term after, 
which the Court granted, 3 Keb. 205. 218. 
Stat. 2 1. Fac. c. Doth extend to Inferior Courts. 
Stat. 16 and 17 Car. 2. c. 8. 3 Keb. 629. 630- 
Stat. 32 H. 8. c. 30. Extends to Inferior Courts, 
e + <- ., = 


-C AP. 


and Writs of Errozs. 


x 
—* 


Error returnable in Parliament. Where Error lies 


no where but in Parliament. Error in Parlia- 
ment not to be reverſed by anather Parliament. 
Mrit of Error abated in Parliament. Special 


Error to be declared in the Bill. Where not to be 


by Petition but by Writ of Error in Parliament. 
The reaſon why a Writ of Error in Parliament. 
ſhall be a Superſ. how a Writ of Error muſt be re- 
turned in Parliament. Diverſity wherethe ſecond 
Writ of Error ſhall be a Sup.or not. Writ of Error 
determined by Prorogation or not. The Parliament 
diſſolved before the Errors determined. Diverſity 


where the Prorogation is general and where 


Special. A Writ of Error does not determin by 
Prorogation of Parliament. What is examinable 
before the Lords in the Writ of Error and what 
not. | | e | 


Here the matter concerns the Juriſdiction of 

a Court, a VVrit of Error lies no where 
but in Parliament, Vaugbam 396. 

If an Action be commenced by Original Writ 
out of Chancery; a Writ of Error does not lie in 
Cam. Scacc. per Stat. 27 Eliz. c. 8. but in Parlia- 
ment, I Sand. 24.5, Mellor and Spat man. 

If an Original in Ejectment in B. K. be ill, Er- 


ror upon it lies not but in Parliament, Siderſin 


424. 


Error of a Judgment'in B. R. in Replevin does 
not lie in the Exchequer-chamber, but only in Par- 


liament, 2 Rol. Rep. 43 8. Farnells Caſe. ' 


The King hath his Court, (vix.) in the upper 


Houſe of Parliament, in which he with the Lords 
is the ſupream Judge over all other Judges: for if 
Error be in the Common Pleas it may be reverſed 

n 


= + 
L " 


374 


Writ of Error 
abated in Par- 
liament- 


8 


8 ” p 1 
— PAC ne 5 
W 2 - 5 2 
> Ny ng — —— * 


— 93 


— 


— 
— — 3 


7 Is * 2 
: AC - „ AAA — | > * i * " 
23232x2 ˙ root, 1 — — — a . "BE 23 arte ee Ce CI 3 . " — - 4 us 
wk COPIERS fs He x Bat Green A 4 — , . RY I NEE en Shea re — £ * 
"Was nut , _ 2%. SSA” * Ay r 2 2 
- | — — * — — — — 4 . * ped 5 * * * r4 - — N 
EFF N 8 — SS RARE 5 . — FER — 5 Þ „252 — — —_— 7 


— C4. 
7 
* * 


in B. R. and if Error be in B. R. it may be le- 


ament, the Plaintiff who had Judgment moves 


The Lam of Erras _ 


verſed by the Houſe of Lords, 12 Rep. 64. 
Error in Parliament not to be reverſed but by 

another Parliament, 2 Bulſtr. 1 54. 3 5 
Judgment in B. R. againſt three Defendants, two 


of the Defendants bring a Writ of Error in Parli- 


if 


the Court, that he may have Execution upon his 
Judgment notwithſtanding the Writ of Error 
brought in Parliament, becauſe the Record is not 
well removed, for the Writ of Error is not good, 
for the Judgment is againſt three, and the Writ 
of Errror mentions but two of taem. Per Rolls, 


The Writ of Error muſt be abated in Parliament, 


and then you may come here and move for Exe 
cution, Stiles p. 8 3. Fulbam's Caſe. 


Decre reverſed · If the Chancellor have pronounced a Decreee, 


d 
and afterwards the ſame is by him Signed and In- 
y 


rolled, the Chancellor hath not power in this caſe 
to reverſe the Decree in the ſame Court; and r 


Judgments given in the King's Bench, Common fl rt 
Pleas, and the Exchequer are not reverſable in the Y \ 
8 


ſime Courts, but in an Higher Court, (vi. ) in the 


Exchequer-chamber, vide Le Stat. 27 Eliz. But 
note, That the Chaxcery is not named in the ſaid 


Statute, wherefore it may be concluded, the Chan- 
cery being the King's High and Supream Court, 


F 
N 
© 
(except the Parliament) that the Parliament reſer- ll - ; 
ved to themſelves the Power of redreſſing Error in | 
the Parliament. „„ 1 a 

Note, That in Mr. Hackwel's Book of Parlia- 1 
ments, 12 R. 2. inter membr. 13 and 14. it is ſaid, 4 


| that in all Caſes where a Man for Error in B. R. 


Special Error 
to be declared 
in the Bill, 


Error, upon which a Scire fac. ſhall be granted, 


requires the reverſal of the Judgment by Parlia- 0 
ment, in his Bill he ought to declare ſome ſpecial { 


Dyer fo. 37 5. a. in Margine. 


When 


and Writs of Errozs, 315 
When the Inferior Courts have done their parts, Not to be done 
ff either Party hath cauſe to complain of the W petition but 
f Judgment in Parliament as Errorneous, he cannot E. IN * I 
odo it by Petition, but muſt bring his Writ of gue 
li- Error in Parliament in the King's ns and un- : 
es der the King's Seal to Authorize the Parties Com- 
iis plaints, and the Juriſdiction of the Lords, and the 
or Court; per Serjeant Maynard in his Argument in 
ot Skinner's Cal. © : . 


d, 

it | IE, „„ 

15 Where a Writ of Error in Parliament ſhall be a 
CH CO period 8 

e 8. 


| The reaſon why a Writ of Error is a Superſe- The reason 

e, | dear to the Execution is, for that hanging the why a Writ 
n- Wric of Error it ſtands indifferent how the Court of Error is a 
ſe will determine the Matter, whether they will $#29e4eas. 
nd Y reverſe or affirm the Judgment, as a Writ of Er- 
* ror in B. R. is a Superſedeus to the B. C. lo a 
he Writ of Error in Parliament is a Superſedeas to 
ne Suſperſedeas to B. x. | 


\ 


» 


ul A Writ of Error may be returned ad prox” 
id Parliament. ſuch a day; but if a particular day be How a Writ 
not mentioned its naught; and although a parti- of Error muſt 
t, Ml cular day be expreſſed; yet if that day be at 2 A ne 
z Terms diſtance, the Court will adjudge it to be 
in or delay, and it ſhall be no Superſedeat. And 

Hales faid he had lookt into the Books for that 

2- Point, Mod. Rep. 106. Sedgwick's Caſe, 3 Keb. 

d, 256. n : „„ „ 

R, "Moſt of the returns are as in Sir Chr. Heydon and 

a- Gonſalve's Caſe,in inſt anti Parliamento.And Hales 

al faid he had conference with the Curſitors about it, 

d, 3 Keb. 256. 5 jt ng or Os 
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216 Che Lam ok Errors . 


Diverſitywhere The difference of the Books is, wheif the firſt fir 

a ſecond Writ Error abates by the Act and Fault of the Party; me 

| 0 Error ſpall there the ſecond ſhall not be a Super ſedeas; other- Ki 

ea Superſe. 2 | r i 

dieser not. Wile where it abates by the act of God or with: to 

out fault of the Party, as for want of Form, &c. tu 

Latch. 57, 58. . HT da 

A Writ of Fr. Error in Parliament of a Judgment in B. R. it Pi 

ror determined determined by Prorogation of Parliament, and a ar 

by Prorogation ſecond Writ of Error brought, and this determin- A 
or not. ed by Prorogation in: Nov. Term. Mich. to 7 

Fanuary next, and then a third Writ of Error, ta 

and then a Swperſedeas was prayed to ſtay Execu- d 

tion; and it was granted, this Prorogation being th 

at a day certain, and no day interpoſing. But tl 


by Hale, if a Term had interpoſed between the t1 
Teſte and Return of the Writ of Error, no Super- E 
ſedeas ſhall iſſue unleſs there be apparent Error 2 
in the Record, 2 Levins 93. Sedgwick and Gof- 
ton. N „ | F 
e The Plaintiff had Judgment in B. R. u r 
_— which the Defendant S a Writ of — -o 
before the Er- returnable in Parliament, and the Tranſcript of 1 f 
rors determin- the Record was certified, and Errors were aſſign- t 
80 ed, and the Parliament diſſolved before they were f 
determined, and the Court granted Execution, i 
becauſe the Record it ſelf was never out of B. R. f 
but only the Tranſcript carried up by the Chief | 
Juſtice and there left ; and when a Judgment in | 
B. R. is reverſed in Parliament, the Tranſcript is 
retorned hither, and this Record made according 
to the Tranſcript fo returned, Raym. p. 5. De- 
thick and Bradburn. FE 
Parliament Error brought in Parliament returnable at aday 
prorogued. at which day it is prorogued ; the Court inclined 
that it is a Superſedeas, 3 Keb. 2.31. Sid. 413. 
Worfly and Holt. Hales ſaid in Corwell and 
Hawe's Caſe, This difference hath been lately 
ruled, Error was brought in Parliament, and 
CO Errors 
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taken at this day, that a Writ of Error doth not ror does not 


for truth as it appears upon the Record without 


are alledged, whether the Law be as it is adjudged 
in the Inferior Court, or the Proceedings (per 


low, for they gave an award of Execution and 


- and Writs of Errozs. 317 
Errors affigned, and after Prorogation it was Diverſity wher 
moved in the Houſe to proceed, and the Lord the Proroga-e 
Keeper then ſaid, if the Prorogation were ſpecial 09 "comes 
to Prorogue the Parliament, and all Writs re- ſpecial, . 
turned, &c. then it ſhould be examined at the 
day to which the Prorogation was; but if the 
Prorogation be general the Pleas are without day, 
and the Party muſt have a new Writ of Error. 

And fo was Squib's Caſe ruled. | 


The Lords have declared, and ſo is the Law A Wiit of Er. 


determine by Prorogation of Parliament; and determin by 
that in all caſes of Appeals and Writs of Error, eqns 0 
they continue and are to be proceeded on in Sta- f 
tu quo, as they ſtood at the diſſolution of the laſt 
Parliament without beginning de novo, Raym. 
383. Lord Stafford's Cal. © 
Note, When the Cauſe comes before the Lords 
by Writ of Error, &c. there is no proof or exa- 
mination of the Fact, no new Trial, but taking all 


further Queſtion of the Fact. The Queſtion in what is exi- 
the Writ of Error before the Lords is only this minable before 


| 1 itti be a he Lords i 
Regularly, (viz.) admitting all Fact to be as they _ Wrie af. 


Error. 


Maynard in Skinner's Caſe) have been otherwiſe 
than by Law they ought to have been, 
The Parliament ſeldom give any new Judg- 
ment, but only reverſe or affirm the Judgment be- 
low: But in the caſe of Noel and Nelſon, 2 Sand. 
225. they did more than affirm the Judgment be- 


Coſts for delay upon the Writ of Error, 4 Mod. 


Error 


The Law of Errozs | ; 


Error brought in Parliament upon the reverſal of 
A judgment rendredin the Huſtings, Lond. 


Poſtea lcilicet die Jovis Oc. die De: 
tembr Anno fiegni Dowd Caroli Secundi 
nunc Regis Anglie, &c. viceſimo fecundo 
cozam eodem Dom) Rege at pꝛoteribus hu: 
jus Regni Anglie in hoc 1 Parlia⸗ 
ment apud TUeſiid in Com) Mid aſſem⸗ 
blat veiy p2edice Henricus G. in pꝛopia 
perſona ſua Et die quod in reverſatione 
Judicij pꝛedict in Cur Huſting Lond red- 
dit at etiam in redditione Judicij pzed in 
Cur Huſting London luperinde pꝛo pꝛefar 
Wilk Cole verſus pzefat Henricum Gzeen 
cozam pꝛeh Johe Vaughan, Matheo Hale, 
Chꝛiſtoket Turner, Ric Kains koꝛd & Mill 

ozton Commiſſionariis p2edick virtute 
Commiſſionis pzedice maniteſte eſt Errat 

in hoc videlt quod per fiecozd pꝛedice ap. 


paret quod exit inter pꝛefat Will C. & ipſid 


Henricum G. in fozma pzed junct pꝛimo 
triat fuit per Juratam retoznab e quatuez 


Wardis ſequeid videlicet Warda de 


Criplegae extra Marda de Alderlgate, 
Warda de Farringdon extra .{{Jarda, de 
Biſhoplgate Ac per eco p2edick ſimiliter 
apparet quod per antiquam tonſuetus Ci⸗ 
vitae p2ev Triac in hujulmodt calu fieri 
debuit per Jur retro e quatuoꝛ pꝛoximis 
wardis locis vaſtat᷑ ſeu vaſtari fieri ſuppo⸗ 
ſit pꝛoxime adjungeid vel aliter hujuſmodi 
triatio minime valida ſive lufficiem eriſtit 
fecundum conſuek p2edicr. Et idem Yen- 
ricus SG. in facto dicit quod p2edick 4 Warde 
de Cziplegate extra Alderlgate Farrington 

| IG extra 


D reer 


5 


in 


ETL. T7 


ſu 
in 


and Writs of Erroꝛs. 
ertra cx Biſhop wn | 
mibus pꝛedice kuperius vaſtartluppoſitis 


faperins ad jungem fed pꝛedice 4 Marde de 
Eiviegate | ay Baſiſhaw & Col- 


manſtreet fuer 4 Warde domibus pzedier 
ſuperiu# vaſtar ſuppꝛoſit pꝛoxime adjungem̃ 
in quo caſu triat pꝛediet habita per Jurae 
retoznat pzed Wardis de Cziplegate extra 


Alderfſgate Farrington extra & Biſhopl⸗ 


gate non exiſtemd ſetundum confuerud Ci⸗ 
vitae pꝛedick vacua & nulling effecug in 


lege exiſtit ac nullum Judicium 1 — 


pꝛo pꝛefat᷑ TUilt Cole verſus ipſum Henrt- 
cum Gzeen reddit debuiſſet. Et fic in eo eſt 


Erratum manifeſto. Et hoc idem Henri- 
tus Gzeen paratus eſt verificare unde pee 


judicium ck quod Judicium pzedice per pꝛe⸗ 
fat Johem Maugham, Mathed Hale, Chꝛi⸗ 
ſtoker Turner, Ricard Kainskozd & Will 
Mozeton Commiſſionat pꝛedick reddit pꝛo⸗ 
p:efae Willielmo Cole reverſetur & adni⸗ 
hiletur & pꝛo nullo habeatur. Et quod iple 


E. Sanders. 


In Parliament. 


Writ of Error on a Judgment in the Court 


of Exchequer. 


Gulielmus & Maria, &c. Theſaurat & 
Baronibug de Scaccario ſuo ſalttem quia 
in Hecozdo & Pꝛoceſſu ac etiam in redditt- 
one Judicij loquele que fuit in Cut nt᷑a de 

1 ; | Scacca⸗ 


gate non kuer 4 warde do⸗ 


idem Henricus G. ad omnia que ipſe oc- 
caltone Judie illing reddit amiſit reſti⸗ 
tuatur. = N 


316 


eidem E. pzo pꝛefat J. illat 


ter E. P. arm̃ debitoꝛem noſtrum J. D. 
arm̃ de quadam Tranlgreſſione ſuper taſum 
4 r luper quo 
judicium in Cut noſtra de Scaccario red- 
dit fuit pꝛo pꝛefat E. verſus dick J. que 
quidem Recoꝛd & Pꝛoceſs caula 'Grrozig 


intervenien' in Camera conſilij juxta Scace 


votat le Councel Chamber tozam Dom Cu⸗ 
ſtod magni ſigilli Anglie & vobis pzefac 


Theſaut venire ketimus & jud inde verſug 


pꝛefar J. cozam, &c. affirmae eli; & quia 
in affirmatione judicii pzedice verſus pe 
J. co2am, &c. Erroz intervenit manifeſtug 
ad grave damnum ipſius J. licut ex que⸗ 
rela ſua accepimus quos Error ſiquis kue⸗ 
rit modo debito cozrigt & ein J. plenam 
E celerem juſtitiam fiert volew in hae 
parte vobis mandamus Quod ſi judie to- 
ram pꝛefat, &c. affirmat eſt tunc Recoꝛd 
E P2oceſs tam judicii quam affirmationis 
8 cum omnibus ea tangem cozam vo- 

18 jam reſidene ut dicitur nobis Parlia- 
mento noſtro (viz.) 17 die Sept pꝛox' fu- 
tur diſtince cx aperte mittatis ck hoc bꝛeve, 
ut inſpece Hiecozd cx P2ocels pꝛedict᷑ ulteri- 
us inde de aſſenſs dominozum fpiritualium 
X tempoꝛalium in eodem Parliamento exi- 


ſtent p20 Error illo cozrigend fieri factia- , 


mus quod de jur & fecundum Legem c 
conſuetudinam Negni noſtri Anglie kuerit 
kaciend Teſte nobis apud TUeſtid 8 Maij 
Anno 6. 1 

Necoꝛd & P2ocels de quibus in bzevi de 


Error huic ſchedule aũex ſpecificat᷑ fit ment 


de Scaccar, &c. Midd. * 


The Lam of Erros 
Scaccario cozam Baronibug noſtris pe 
de Scaccario noſtro p2edice- per billam in- 


Memo. 


V—_—_ 


TS Th 
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and Weits of Ertozs, 


Queen?s Government, and ready to oppoſe all 
their Enemies, &c. the Defendant maliciouſly de- 


ſagning the Plaintiff, and to bring him into the 
iſpleaſure of his Prince, &c. did tali die & Aw 


ipud Meſtm̃ in Com) Mid habens Collo- 
uium of the ſaid Plaintiff ſay theſe Engliſh 


words of him, he (meaning the Plaintiff) is di- 
feed to the Government, (the Government of 


the King and Queen meaning) and having other 
lſcourſe of the Plaintiff, and of the Government 


of the King and Queen did fay of the Plaintifft 


heſe other words, (vz.) he (meaning the Plain- 


uf ) is diſaffected to the Government, (the ſaid 


Government of the King and Queen, meaning) 


by pretext of which ſaid words he was injured. 


his Credit, and fell into the diſpleaſure of their 
Majeſties, and his Office aforeſaid by reaſon there- 


af did totally lole, and remained hitherto day 


ly in danger of a ſevere Proſecution as an Enemy 
o the King, &c. ad damnum mille libzarry 
quo minus he can ſatisfie the King and Queen 
the Debrs he owes them. Et inde pꝛoduc ſe- 


— 


tam, &c.' pleg, &c. 


The Defendant pleads Not guilty. The jury 5 


nd P20 Quer, and aſſeſs Damages 200 1. and 


udgment accordingly. 


Poſteaque lcilicet 6 Julij Anno 5. iidem 


20m) Her cx Dom Regina mand hic bꝛeve 
de Error co2rigendo fub magno ſigillo 
Anglie Thelaur & Barom̃ luis de Scac- 
ſario ſuo direct in hec verba Thelaut 8 

4 . 5 ;  Baro- 


Memoꝛand quod alias ſcilicet, 8c. and by 
the Bill P. complains of D. pꝛeſent in Cur eon 
die de placito Trankgreſſionis ſuper caſum 
120 £0, (viz.) quod cum he was a good Subject, 
nd free; from all ſuſpicion of Treaſon, and was 
{Juſtice of Peace in R. and M. and well perfor- 
ned his Duty, and well affected to the King and 
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ſonas tangent ubi quis Queritur de Er. 


' ſaur Venire fac coꝛam eis in aliquam ca: 


ſuoꝛum & ſuper hoc negotium hujuſniodi 


. tunc Reco2d Pꝛoceſs pzedice tum omnibus, 
ea tangem̃ coꝛam Dom Cuſtode magnt ſigilli 


Cuſtog magni ſigilli Anglie & vos pzefat 


dum fozmam Statut pzefae kaciend Teſte 
nobis ipſis apud TUeſtm, &c. Ad quem 


The Law ot Er ros 
Baronibus ſuis; de Scattat᷑ uo Quia in 
Retoꝛdo & Pꝛoceſs, &c. Erro intervenit 
manifeſtus ad gzabe damnum, &c. ſicut ex 
Queret fua accepimus at cum in Stat. 31 Ed 
3. inter cetera tontoꝛdat F ſtabilit file 96 
in omnibus caſibus Hegny aut alias Per- 


roze facto in Scaccario Cancellat & The. 


meram concik juxta Scaccar Hecogy E 
P2oceſs hujuſmodi extra dick Scaccat 6 
Aſſumptis ſibi Juſticiat & al perit tak qual 
ſibi videbatur foze aſſumend vocari fac co; 
ram eis Baron Scaccor pꝛedict ad audi. 
end info2mationes ſuas & cauſos judiciot ; 


debit facer examinari. Et fi quis Errs; 
invent fuer illum cozrigend & rotulos e. 
mendari ac Poſtea eos in dictum Scactat 
ad Exetutiom inde faciend remitti fac ſjcut 

pertinet pꝛout in codem Stat pleniug con- u 
tinetur. Nog ig itur voſenteg Error ſi quis gl 
fuerit juxta fozmam Statuti pꝛedick cozrig 
& partibus pꝛedick plenam, &c. vobis man. 
damus quod ſi judicium inde redditum ſit _ 


Anglie F vobis p:ckar Thelaur in camera 
concilij juxta Scaccar pzedice vocat le. 
Councel Chamber die Martis, (viz.) 31 die, 
Od. pꝛox futur Denire lac ut idem Dom 


Thelaut viſis & examinatis, &c. ulteriu 


in hac parte de concilio Juſtic at al ſperitoſſy, 
hujuſmodi fieri fac quod de jure & lecun. 


diem Martis (viz.) 31 die Octobtis Toh: 
| CY | oh 


and Writs df Errors. 
Johe Somers Mil Dom Cuſtod magni 


A. Attoznar ſuum. Et pzed Thelaur & 
Barones Keco2d & Pꝛotefs pzeti cum om- 
mbus ea tangene tunc hic Denire fact Et 


ind after ſeveral Curia - adviſaries and gays 
ziven, luper hoc: viſis & intellectis omnib® 
e ſingulis pzemiſſes per pzefar Dom Cuſto- 
em magni ſtgilli pꝛes (nullo Thelaur ad: 
unc exiſted) maturaque deliberatione inde 
jabie Aſſumptis ſibi Jobe Holt Mil Capie 


zam eo Baronibus de Staccario pzedice 
„ uditiſque rationibus Baron pzedice vi⸗ 
num eſt pzefar Cuſtoß magni ſigilli pzedice 
nullo Thelaue adtiine exiſtem) de concilia 
"YJuſitiC pꝛedice quod in Hecozd aut Pocels 


Cuſtod magni ſigilli Ange (nullo Thelaur 


Yiibug affirmetur. | = 
Upon the general Error aſſigned here in the 
udgment and affirmance aforeſaid, The 1 
23, If rheſe words, he is diſaffected to the Go- 


ent the Judgment was reverſed ; and that the 

- off 2rd5 are not actionable. Vide Sir Bartholomew | 

Powers Caſes in Parliament, p. 12. Dxvall and 
Tice. | 


igilſ} Anglie (nullo Thelaut adtunc exi⸗ 
fer) hic ſcilicet in Camera concilii apud 
Veſtid pzedice venit p2edice J. D. = S. 


ſuper hoc the faid J. D. Affigns the general Er- 
or, and the ſaid P. pleads in nullo eſt Erratum 


Indie, cc. & SG. Trebp Mil, Kc. vocae. 


„el redditione judicij pꝛedick in nullo eſt 
erratum, Ideo conſideratum elf per pzev: 


life exiſte) quod judicium pꝛedice in om- | 


ment be adtionable, and upon debate in Parlia- | 


Y "i THE | 
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and for the third to have the Franchiſe and Liberty“ | 
of the City ſeized. SB: 


| they ought to do in pain to forfeit 10 l. to be di 


ces of the Court wherethe default is made. 


The Law ok Ertoꝛs 5 Þ 


5 [ Of the Statutes of Feofails and Notes tbereupon | 


T 
The Mayors, Sheriffs and Aldermen of Londiy 
ſhall cauſe Errors, Defaults and Miſpriſions there 


to be redreſſed on pain to Forfeit for the firſt de. 
fault 1000 Marks, for the ſecond 2000 Marks, 


18 El. . 14. TAs 7 
After Verdict given in any Court of Record,there Vil 


| ſhall be no ſtay of Judgment or Reverſing thereof No 


for want of Form in any Writ Original, or Jud: ©" 
cial, Count, Declaration, Plaint, Bill, Suit or De- n 
mand, or for want of any Writ Original or Judi " 
cial, or by reaſon of any imperfect or inſufficient 
return of the Sheriff or other Officer, or for want 
ofany Warrant of Aitortiey, or for any default in 
Progreſs, upon, or after Aid Prier and Voucher, 
This Act ſhall not extend to any Writ, Declz 
ration or Suit of Appeal of Felony or Murther, o 
to any Indictment or Preſentment of Felony, 
Murther, Treaſon or other Matter, or to any 
Proceſs on any of them, or to any Writ, Bil 
Action or Information upon any Penal Statute. 
Provided, That all Attornies in any Suit in 4 
Court of Record ſhall deliver in the Warrant oi 
Attorney in ſuch Suit to be entred or filed of Re 
cord, as by the Law and Statutes of this Realm 


vided between the Queen and the Officers, where 
the Warrant ſhould have been fo filed, and to 
ſuffer Impriſonment by the diſcretion of the Juſti 


21 fat lf 


f 


and Writs of Erroꝛs. . 325 


n. „ 1 
— — After Verdict given in any Court of Record, 5 Fl 
ere dbe Judgment thereupon ſhall not be ſtayed or re- 1 


e. refed for any variance in form only between the "vs 
6s Original Writ or Bill, and the Declaration, Plaint Ll 
oe Demand, or for lack of an Averment of the 1 
parties Liſe or Lives; ſo as it be proved, he or [al 
they be in Life, or for that the Venire fac. ' Habeas 
Corpus, Diſtringas was awarded to a wrong Of- 
ce, upon any inſufficient Suggeſtion, or that the 
Viſne was in ſame part miſawarded, or ſued out of 
more or fewer places than it ought to be, ſo as 
ſome one place be right named, or for miſnaming 
any of the Jurorscither in the Sirname, or Addition 
in any of the Writs or Retunns thereof, fo as con- 
ſtat de perſons, or for want of a Return of any the 
ſaid Writs, fo as a Pannel be returned and annex- 
ed thereunto ; or for that the Officers name is not 
ſet to the Return, fo as it appears upon proof that 
the Writ was returned by him, or by reaſon thar 
the Plaintiff in Ejeclione firme, or in any perſonal 
Action being under Age did appear by Attorney, 
and the Verdict paſs for him. „„ 
This Act ſhall not extend to any Writ, De- 
claration or Suit of Appeal of Felony, Murther or 
Treaſon, nor to any Proceſs upon any of them, 
nor to any Writ, Bill, Action or Information up- 
on any penal Statute. REY 


— — 
— 2 


— 
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3 Fac. 4 N 5 1 
By this Statute it is enacted, That no Rin — 
ſhall be ſtaĩed by Writof Error, unleſs the Plain- l 
tif in the ſame Writ gives Bail to the Plaintiff i | 


The Lawof Ertins: lt; 
the Action in double the Sum recovered to pay the 
Debt and Damages and Coſts, if the Judgment 
be affirmed. It is always held, that an Alder- 
man who brings a Writ of Error ſhall not give 
Bail, though he is not excepred by the Statute, 


neither ſhall he pay Coſts, 4 Mod. 244. Gale and 


Till ; this Statute extends not to Executors, nor to 


Judgments, bur ought to be literally taken, HY 


and Drew's Cafe, Fill. 15 and 16 Car. 1. on 
plene adminiſt. pleaded by the Executor, and waft. 


ing found it was held. by Equity in Debt on this 


Judgment the Executor ſhall put in Bail as was 
reaſon, but Preſidems being contra the Count 


would not ſet the Super ſedeas aſide, 3 Keb. 802. 


Taylor and Bakor, Stat. 9 H. F. 4. 

The Juſtices before whom deſect or miſpriſion of 
a Syllable or Letter, too much or too little, may a. 
mend the ſame as well after Judgment as before, 


fo long as fuch Record or Proceſs thall continut 


before them: This not to extend to Records ot 


Proceſs in Wales, or whereby ou Perſon is Qur- 


eve, Stat. 1 6. . 


Ser. 8 618. 


No 1 or Record ſhall TIT or 8 
nulled for Error aſſigned, by reaſon of the raſing 


or interlining of any Record, Proceſs, Warrant, 
Writ, Pannel or Return, or of any Addition, Sub 


ſtraction or Diminvtion of Words, Lerters, Firth 


or parcels of Letters found in the ſame. 


The Judges may reform all defects in any Re- 
cord, Proceſs, Plea, Warrant, Writ, Pannel or 
Return, (except Appeals, Indictments of Felony 
or Treaſon, and the Outlawries of the ſame, and 
the ſubſtance of the proper Names, Sirnattes 


and Additions left out in Original Writs, Exigents, 


and 


ir 


d 
P 
P 
t 
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and Mrits of Erto2s, 
and in others Writs of Proclamation (contrary! to 
the Statute of 1 Hen. 5. 5. of Additions,) fo thut 
by ſich Miſpriſion of the Clerk, no Judgment ſhall 
be reverſed or annulled. | 8 


Stat. 16 G. 17 Car. 2. c. 8. 


After Verdict, Judgment ſhall not be ſtayed 
nor reverſed in the King's Courts of Record at 
Weſtminſter, Courts of Records in the Counties 
Palatine of Lancaſter, Cheſter or Durbam, or in 
the great Seſſions of any the 12 Shires of Wales; 
for want of Form, or for want of Pledges for not 
producing any Deed or Letters of Adminiſtration, 
for want of Vi & armis or contra pacem, or for 
the miſtaking the Chriſtian-name or Sir-name of 
either Party, Sum of Money, Day, Month or 
Year, being rightly named in any Record preceed- 
ing, or in the ſame Recocd whereto the Defen- 
dant might have demurred, nor for want of hoc 
paratus eit Verificare or hoc paratus eſt Verificare 
per Recordum, or prout patet per Recordum, or for 
that there is no right Venue, ſo the Cauſe were 
tried by a Jury of the County or Place where the 
Action is laid. Nor ſhall any Judgment after Ver- 
dict by Confeſſion by Cognovit Act ionem or re- 
licta Verificatione be reverſed for want of a hi- 


| ſericordia or a Capiatur, or becauſe one is put for 


the other, nor for that Ideo conceſſum eff, &c. is 
entred for Ideo conſideratum eſt : Nor for that the 
increaſe of Coſts after a Verdict in an Action, or 
upon a Non-ſuit in Replevin are not entred at the 
requeſt of the Party for whom Judgment is given; 
nor Coſts in any judgment entred by conſent of 


the Plaintiff, and all defects of the like nature ſhall 


be amended. This Act ſhall not extend to Appeals 
of Felony or Murther, Indictments, Preſentment, 
1 Suite 


The Law of Erroꝛs 

| Suits upon Penal Statutes, other than concerni 

. Cuſtoms and Subſidies of Tunnage and Poundage. 
This Act made perpetual by the 22 & 23 Car. 
2. c. J. Vi & armit is neceſſary in the Declara- 
tion of Aſſault, and entring into his Houſe and 
taking his Goods, and is not aided by the Statute 
of Teefails. Cr. Fac. 443. but it is aided by 
16 & 15 Car. 2. c. 8. | 5 
In Scire fac. or judgment in Debt, Execution 
was awarded, for a Writ.of Error lies only in 
Reddit ione judicij in the Scire fac. and this not 
within the Statute of 16 & 17 Car. 2. c. 8. 2 Ks. 
747. King and Atkins, 4 Fx 
In Debt by Executors after Judgment by the 
Defendant, and a Writ of Error allowed into the 


Exchequer-chamber, and a Writ of Enquiry re- 


turned, and faith not profert in Curia literas Te- 
ffamentar. the Court denied to amend it notwith- 
ſtanding the Statute of 17 Car. 2. becauſe it is 
only amendable after a Verdict, 3 Keb. 13 8. Young 
and Gage. 1 8 
Error of a Judgment in Exceter in Action on 
the Caſe on ſeveral Promiſes: Verdict on Non- 
aſſumpſit to all but one, and that for the Plaintiff 
was aſſigned in want of eat inde ſine die in the 
Judgment againſt the Plaintiff, which ger Cur. is 
not aided below, 3 Keb. 213. | 
Error of a Judgment in Ireland in Ejectment 
was aſſigned, that the Plaintiff then Defendant was 
by Attorney and within Age, and yet' being 
ſaid that 17 Car. 2. c. 8. was enacted in Ireland; 
and by Attorney, for per Gardias. aided there- 
by, as of like nature being not againſt the right 
of the Cauſe. Per Cur. This is no matter of like 
nature with what is mentioned, being only the 
defaults of Clerks; and this Court cannot amend 
it as the Statute requires, and it is not ſaid that 
the Judgment ſhall be gogd. Judgment was revej- 
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tion, Siderf. 342. Comber and Walton. 


aud Writs of Erroꝛs. 


ſed, though general Laws there ſhall be taken 


and Keneday. OF I 
' This Satute of 16 & 17 Car. 2. cap. 7. Enadts 
(after ſeveral matters of Subſtance there enacted 
to be amended after Verdict) and other matters of 
like nature not being againſt the right of che mar. 
ter in Suit, &c. ſhall not ſtay the Judgment, and 
therefore Debt againſt the Heir in the Detinet only 
was good by this Statute ; and the Court ſaid this 
is matter of like nature and not within the exceꝑ. 


* 


notice of here, 3 Keb. 384. Duke of Albemar! 


Stat. 3 H. 7. 10. 


Where any perſon bound by a Judgment ſhall 


Error to 


Sue (before Execution had) a Writ of 
reverſe it, if the Judgment be affirmed, the Writ 
diſcontinued, or the Party that ſues it be Non: ſuit, 
the Party againſt whom the Writ is brought ſhall 


recover his Coſts and Damages at the dilcrerioa of 


the Juſtices before whom the ſaid Writ is ſued. 


Stat. 21 B.ct. 


The not coming of the Chancellor and Trea- 
ſurer at the day of Adjournment in any Suit of 


Error depending by force of 31 Ed. 3. Stat. «. c. 
12. ſhall not be any diſcontinuance of the Wiit 
of Error; but if both the Chief Juſtices, or ei- 


ther of thoſe great Officers be there, it ſhall be 


no diſcontinuance 3 howbeit, no Judgment ſhall 
be given therein, unleſs both thoſe Officers be 
there preſent ; propter abſentiam Dom.Theſaurarij, 


they ought not to receive the Writ, and this Sta- 


tute extends but to Diſcontinuances which often 
| | hapned 
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7 The Law of Errors 
hapned for the not coming of the Chancellor or 
Treaſurer, and not to give Conuſance in a Writ 
of Error, in abſence of the Treaſurer, 2 Leon. 59. 


The not coming of the Lord Chancellor and 
Lord Treaſurer, or either of them at the day of 
return of any Writ of Error, by virtue of the 
Statute of 31 Ed. 3. ſhall not abate or diſconti- 
nue ſuch Writ of Error; but if both Chief Juſti- 
ces, or either of them or Lord Chancellor, or 
Lord Treaſurer come, the Suit ſhall proceed. 
provided that no Judgment ſhall be given in any 
ſuch Writ of Error, unleſs both the Lord Chan- 


cellor and Lord Treaſurer be preſent. 


7 85 | Stat. 20 Car. 2. c. 4. | 

judgment may be given in a Writ of Errar in 
the Exchequer, in the Preſence of 'the Lord Keep- 
er of the Great Seal, notwithſtanding the vacancy 


of a Lord Treaſurer. 


; Star. 31 Ed. 3. Stat. c. 12. 
The Lord Chancellor and Treaſurer calling to 


them, ſuch of the Juſtices and other ſage Perſons 
as they ſhall think fit, as alſo the Barons of the 


Exchequer (to give the Reaſons of their Judg- 


ments) may examine Erroneous Judgments given 


in the Exchequer, and (if any Error be found) 
may correct the Rolls, ro the end the Exchequer 
may proceed to Execution. —- 


Stat. 


we "I 
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ns 


and Writp of Errors. 


Stat. 27 El. 3. 


Fines and Recoveries, and all Ni concern- 
ing them now extant, and in being may be in- 
rolled, &c. no Fine, Proclamation or Re 

fhall be reverſible, for falfe Latin, Raſure, In- 
rerlining, Miſentring, Miſ-returning, not rerurn- 
ing, or ey other matter of ooh and not of ſud⸗ 


| Ranch. * 


Star. 27 Bl. c. 1 19 5 


' Where a 1 is given in * R. in Debt 


Detinue, Covenant, Account, Action on the 


Caſe, Ejectione firma or Treſpaſs firſt commenced 


there (other than ſuch where the Queen is Purty) 
forth our of 


the Plaintiff or Defendant may 
Chancery, a Writ of Error n the Chief 
Juftice to cauſe the Record to be brought before 


cho Juſtices of the Common Pleas, and Barons of 
the Exchequer into the Exchequer cbamber; which 


Juſtices and Barons; or any ſit of thetn (being of 
rhe Coff ) have there power to examine, Teveiſe 
or affirm the ſaid Judgments, other than for Er- 
ror concerning the- firidiction of the King's 


Bench, or for want of Form in any Writ, Re- 


turn, Plaine, Bill, Declaration or ether Procecd- 


ing whatſoever, and after ſuch Jadgment rever- 
| fed or affirmed, the ſaid Record ſhall be remand- 


ed, that the King's Bench may 


thereupon 


as ſhall appertain ; yet ſuch reverſal or affirmation 

ſhall not be ſo Final, but that the Party who finds 
himſelf grieved may ſtill Sue in Parliamenc as 
before. 


Stat, 


ecovery 
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of Continuance for ſuch 


as before. 


The Law of Errozas 


31 El 1. 
Any three of the Juſtices of the Common Pleas 


or Barons of the Exchequer may receive Writs of 


Error, award Proceſs 8 and prefix days 

| rits notwithſtanding 
the Statute of 27 El. c. 8. but no Judgment ſhall 
be given therein without the full appearance of ſix, 


according to that Statute, and here alſo the Party 


that finds himſelf grieved may Sue in Parliament 


Error in Action tam quam on the Statute of 


13 Car. 2. of Wines lies not in the Exchequer» 
chamber. e . 

In Phillips and Bury s Caſe. It was a Doubt 
if a Writ of. Error lay into Parliament immediate- 
ly upon a Judgment in B. R. without firſt reſor- 
ting in the Exebequer- chamber; but upon peruſal 
pf the Statute which ereQs that Court for exami- 
nation of Errors, it appeared plainly that that Act 
only gives the Election to the Party aggrieved to 
go thither, that it did not take away the old Com- 


mon Law method of relief in Parliament, and ſo 


hath the practice been; but upon Judgments in 
the Exchequer Court, the Writ of Error muſt firſt 


be brought before the Lord Chancellor, and can- 


not come per ſaltum into Parliament, becauſe the 
Statute in that caſe expreſly ordains, that Errors 


in the Court of the Exchequer ſhall be examined 


there; and ſu held in the caſe of Maclesfield and 


Groſwencr, Caſes in Parliament, p. 56. 


Zo Car. 
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and Writs of Erroꝛs· 
| 30 Car. 2. c. „ 


One Act made 17 Car. 2. e. 8. whereby a- 


mongſt other things it was enacted, That in all 


Actions real Perſonal, and mixt the Death of ei- 
their Party between Verdict and Judgment, ſball 
not be alledged for Error, ſo as ſuch Judgment 


be entred within two Terms after ſuch Verdict, is 


made perpetual, 1 Fac. 2. c. 17. 


1 3 Car. 2. Stat. 2. c. 2. 


If any proſecute a Writ of Error for the rever- 
ſal of any Judgment, after Verdict in any of the 


Courts at Weſtminſter, or in the Counties Pala- 


tine of Cheſter, Lancaſter or Durham, or in the 
Courts of Great Seſſions in any of the 12 Shires 
of Wales, and the Judgment be affirmed they ſhall 
pay double Coſts: Popular Action and Actions 


upon Penal Laws (except Debt for Tithes) and 


Indictments, Informations and Appeals, & cc. ate 
excepted. . ; | W 
And note, Statute of Jeofails, 21 Fac. c. 12. 
does not extend to any Writ, Bill, Action or In- 


formation upon popular or penal Statutes 3 where-. 


fore ſince Information and popular Actions arc 
grown fo frequent, the Attorneys and Sollicitors: 
had beſt beware of theſe Feofutls. 

Debt againſt an Heir on Bond, The Defendant 
pleads riens per diſcent, but 15 Acres in D. in 


Com C. The Plaintiff replied, The Defendant had 


more Land by diſcent, (vix.) 15 Acres in S. where- 


upon they were at Iſſue and found for the Defen- 


dant, that he had nothing by diſcent in S. So the 
Plaintiff had Judgment to have Execution of the 
3 15 Acres 
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15 Acres in D. upon which Judgment the Defen- 
dant brought Error, and aſſigned for Error a Dif. 


- continuance in the Record of the Plea from Ea- 
ſter Term to Mich. Term following. It was ad- 


Judged to be Error, and not holpen by the Sta, 
ture of 18 Elix. for it is out of the Statute, be- 
ceuſe the Judgment was not grounded upon the 
Verdict, but upon the Defendant's confellion of 
Aſſets only, and the Statute of 18 Elix, is to be 


intended when the Trial by Verdict is the occa - 


ſion and cauſe of the Judgment; and the Judg-+ 


ment was reverſed, Cr. Fac. 236. Molineux? 


Stat. 8 8 9 V,. z. c. 1. | 
y After the 25 day of March 1697.. If any 


| Perſon ſhall commence in any Court of Record 


any Action or Suit, wherein upon Demurrer Judg- 
ment ſhall be given againſt the Plaintiff or Defen- 


dant, or if any time after Judgment given for the 


Defendant, the Plaintiff ſhall Sue a Writ of Er- 
ror, and the ſaid Judgment ſhall be affirmed, or 
the faid Writ diſcontinued, or the Plaintiff Non- 


uit therein, the Defendant ſhall have Judgment 


to recover his Coſts againſt ſuch Plaintiff, and 


Execution by Cap. ad ſatisfaciend. Fieri fac. or 


Elegit. 
Star. 10 & 11. Will. 4. c. 14. 


For quieting Mens Titles and Poſſeſſions, un: 
der ancient Fines and Recoveries and ancient Judg- 
ments, It is enacted, That no Fine or Common 


Recovery,' nor any Judgment in any Real or Per- 


ſonal Action ſhall after the firſt day of May 1699 


be reverſed for any Error therein, unleſs the Writ 


4 


of Error or Suit, for reverſing ſuch Fine, Reco- 
; 0 N very 


8 1 n «aa ” VW ITY 6 1 Da 


and Writs of Errozs. 

very or Judgment be commenced and proſecuted 
with effect within 20 years after ſuch Fine levied, 
Recovery ſuffered, or Judgment ſigned, or entred 
of Record. Bur perſons intitled to ſuch Writs of 
Error being within Age, or Covert, non compos 
ments, or impriſoned or beyond Sea, when ſuch 
Title accrewed, may bring their Writ of Error 
though 20 years be paſt, ſo it be brought within 
5 years after the being of Age, &c. 


5 Note, There ought to be 15 days excluſive at 


the leaſt between the Teſte and Return of all Pro- 
ceſs by Original; but by a Statute made 17 Car.1. 
all Proceſs by Original in perſona] Actions may 
bear Teſte the 4 die poſt of 3 Michaelis, and be 
_ returnable in Craſtino animarum, although there 
be not 15 days between the Teſte and Return. 


By another Statute made 13 Car. 2. all Writs of 
Venire fac. Habeas ou 1 Diftringas Furatores, 
4 


Fieri fac. or Capias ad ſatisfaciend. in all Per- 
ſonal Ackions, and Actions of Ejectione firme by 
Original are made good although there be not x5 
days between the Tefte and Return, except a 
Cap. ad Satis faciend. whereon to ground an Ele- 
git after judgment, and againſt a Defendant to 
make Bail liable. | | 
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de by Neath of the Plaintif 22 

{ — Defendant 24. 
Diverſity between a thing which abates the Writ 
by Plea, or without Pleading | 268 
Writ abateable and abated 269 


What will abate a Writ of Error, and how 8.76 
Write of Error pleaded i in Abatement to a Scire 


fac. „ 298 
Writ of Error abated in part „ 
Abate, by reaſon of the Principal and Bail j Joyn- 

' ing. 22 
Abſque tali Caſa, how extends 156 
udgment i it Account 35 
Account rior within the Statute of 3 Tac. c. 8. 

S326 
AB ions. me in Commencement of Suits, Vide 

Joynder in Error. 60 
Addition, Where not of ſubſtance 7.3% 
Where want of Addition is aided 5 

\dtunc * ibid. to what it refers 4 h 15 1. 

ge. The Heir ſhall' have his Age in a Writ if 


Error . 190 
e 2 Alien 


"he TXBLE 


5 Alien born, may have a Writ of Error | 199 7 
Amendment. In what Caſes a Writ of Error is a- 
mendable or not 16,177 
Amendment as to Pledges, 5 Original 17,18, 19 
Amendment after Error brought, and where 15 l 
Amendment of a Judicial Writ 18 15 
B. C. cannot amend a Record after a Tranſmitti. 
tur ibid. 5, 
Default of the Clerk amendabe 19 1E 
Error in the Original not to be amended 20 
Amendment of a Record removed i into the Exche-Y E. 
* guer-chamber, how "I 
3 IÜqparlance Roll not to be amended = 218 T 
. A thing amendable before a Writ of Error brought, 
| is amendable afterwards | ibid. ww 
| Amendment of a Record 410 
Appearances, Where Appearance ſaves one 
| . Where miſawarding of Proceſs not aided b 
| : Appearance 2065 4; 
| | Where after Verdict and Judgment N 
| Where Error aided by Appearance 264, 5, E 
Aſſignment of Error. | Ty 
Ore tenus. The general Error affigned 45ll 
| Who may aſſign Error, ornot ibid ,, 
| Form of aſſigning Error 408 | 
\ In what Caſes he who takes advantage, or bench Bai 
by the Error ſhall aſſign the Error, and in wh 
| Caſes not ibid 
6 Two bring Error, and one only Aſſigns Errors 40 
N Where one ſhall not aſſign Error, becauſe nc 
privy x 8:77 
Error not to be aſſigned, which is only in a G 
f . and diſadvantage of the Plaintiff 5Y No 
f | In what things Error may be aſſigned or not 5 | 
id | Not to be athgned in any * to draw the TY , 


tle in Queſtion 5 ibid 


\ 


j [ 


= 7 ABL E. | 
99 That which! is againſt the Record not aſſignabſe 


a- for Error 52 
17 Form. Error aſſigned quod quer. in prima Actione 
19 obitt ante Vereditt. redditum "006 


1 Null Warrant. de Aitorn. null Original 57,58 
18 Y Ub; Exitus fuit in placito debit. & Fur, fuit in 


ny Tranſpreſſiene ſuper Caſum. 8 

bid. Summa 1 | Hats his 4 | Ba 

19 Error aſſigned on the inſufficiency of the Wric of 

10 Enquiry 131 

che. Error by Baron and Feme muſt be at cned | in Per- 
bie.Y fon to reverſe Outlawry ; 174 

21 The courſe of proceeding when Error is aſſigned 

be, out of the Record : 232 

ig. Where, becauſe Error was not c aſſigned upon the 

Record; the Court would not take notice of ie 

234 

Form of aſſigning Error f in the Exchequer- cham. 

ber 256 

Attaint. Error in B. R. of an Attainder before 

the high Steward | ” 8 


Error and Attaint always aſcene to the Perſon to 
vhom the Land ſhould diſcend, if ſuch Recovery 
or fa}ſe Oath had not been 199 
Audita Querela. Where a Writ of Error 7 5 
Y where Aud. Quer. lies 
Bail where not relievable but by Aud Gs | 


WING 
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Bail. If as Bail be di charged by the leren e 
of the Plaintiff in Error _ 
5 Notwithſtanding the Writ of Error, the Bail a 
i bring in the principal in diſcharge of the Ma- 

Yi ee find ge fer 

11 i: what Caſe the Court will not accept the Ap- 

Pages of the 8 e of the Bail — 


r * a 
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T ABLE. 5 
Bail not ro Aﬀign Error in the firſt Judgmen 


Cannot Aſſign foe Error, that there 3 is not — 


Capias returned againſt the Principal 5 
Of pg for want of Bail | 1 67 
Scire fac. again the Bail | 112 


Bail where not relievable but by Aud. 8 1956 
Bail cannot maintain a Writ " Error upon 2 
Judgment given againſt the principa becauſe 
not privy to the Judgment; it ſhall be al- 
lowed him by way = es! in a Scire facias 
198. 201 

Principal and Bail cannot joyn in a Writ of Error 
201 

Where Mainpernors ſhall have Error 202,20 3 


Diverſity between Recognizance of Bail, in In- 


| ferior Courts, and in Superior Courts 219 
Bail cannot render the Body of the Defendant in 


B. R. after a Writ of Error brought 1 

id. 
Euer Be wut of Bill in B. R. how it ſhall be 
aſſigned for Error 27 
Bail when once taken ſtands, as well for the Judg- 
ment as the Execution 541 
Bail cannot take any advantage of Error in the 
principal Judgment 222 
Where, and in what Caſes the Bail are — 
by rendring the principal 223. 
Bail in Error Error by Statute of 3 Fac. c. 8. to 
what Actions it extends not 224 
Scire fac. againſt the Bail upon a Writ of Error 

| 238 

Recognizanee on 3 Fac. e. 8. ne to render the 
Body, but to pay the Debt 0 239 

Where Bail not chargable with Coſts 


Where a Releaſe to the . is a 1 Re- 
leaſe to the Bail 5 bh 252 


Where 


Where the principal Judgment is reverſed for Er- 
ror, how the Bail may be delivered 282 
Baron and Feme. Error to reverſe Outlawry by 
Baron and Feme, muſt be aſſigned in perſon 


| 174 
Bill, Bill of Exceptions 43.48 
Bill of Intruſion N 


C. 


Certificate. Certiorari. Wherein a Record is not 
well certified, and for what Reaſon BY 
Diyerſity between a Writof Error wherein Judg- 
ment is affirmed, and a Certiorai to remove a 
Record as to Execution | 291 
Certiorari upon alledging Diminution 294, 296 
Certiorari ad informand. conſcientiam Curie 295 
Tenor of the Record ſufficient to be certified by 
an Inferior Cours a N 
The nature of a Certiorari 1 306 
After in Nullo ef Erratum pleaded, a Certiorari 
may be awarded, as well in the refuſal, as the. 


affirmance of a judgment 308,309 
Two Certioraris in what Caſe 19 
Chancery. Error of a Judgment given in Chancery 

upon a Scire facias in London 104 

Parliament redreſſeth Error in Chancery, and why 

"I 

Error in Cinque Ports 102,1 92 
Conuſance of Pleas 85 1 
Courts. Upon what Judgment, and in what Courts 
a Writ of Error lies 2 101 
Where a Writ of Error lies in the ſame Cas 
| | 1 » 
Error lies not in B. C. on Erroneous Judgment 

given in Inferior Court, | 105 

Of Errors in Inferior Courts 140, 1, 2 


1 Inferior 


; % 


ON OY 


Inferior Court not to try a thing out of their Ju- 


liſdiction, tho? the Agreement Where within 


141 
Where i it ſhall be ſhewed, by what Authority In- 
ferior Courts are held by Patent or Preſcription, 
and where it need not be ſhewed 146 
No Prohibition after Judgment in Inferior Court 
153 

Tiverſity between the Superior Courts, and the 


Inferior Courts 161 


Errors in the Inferior Court in the Stile, and in 
reſpect of the Judges and Officers 164,167 
A Court being by Preſcription, is not taken away 
by the Grants and Confirmation of the King 


I 66 

| The Judges before whom in Inferior Courts muſt 

be expreſly named 268 
Corporation may have a Writ of Error 205 

| Cofts. Where Damna comprehends Coſts 89 
Coſts in Error 286 
No Coſts in a Writ of Error, hea no Coſts 
and Damages in the Original Writ 287 


| "Where, and in what Caſes, Coſts for delay 4 
28 


Execution, or not 
Where a Man is non-ſuited in Error, he is not 
within the Statute of Payment of Coſts ibid. 


Where Judgment is given for the Defendant, no 


Coſts are Grantable — - 
Error in Che/fer 5 105,138 
Error in County Palatine _ 103 

Covenant. Writ of Covenant in a Fine, where it 

may be ſaid to be depending 158 

Where one may ſay the Conuſor died before the 
-Peturn of the Writ of Covenant 155 
Writ of Covenant bore Teſte after the return of 


a Dedimus We 5 184 


D. 
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9. 
Danger. In whey Caſes a Writ of Error lies be- 
fore Damages taxed, or not- 336,7 
Where Damna include Coſts 87 


Where the not praying of Damages is Error, or 
not 

Error in reſpect of Damages aſſeſſed bad. 

Error as to Damages in Inferior Courts 162,3 

Where Error is aided by the Releaſe of Damages, 
tho? ſeveral Damages are taxed, yet Judgment 
Erroneous, and why 261, 262,273 

Dedimus Poteſt atem, parcel of the Record 55 

Dedimus Poteſtatemawarded to two, and one takes 


the Caption, where good or not 190 
If the Deed bear Date beiore the Writ of Cove- 
nant its Error 6. 
Declaration. Scire facias againſt the Pail, there 
needs no Declaration no more than in a per 
| que Servitia, or in a Quid Furis clamat, 
there muſt be a Plea to it 229 


Declaration being put in before Appearance 266,7 


How Judgment in Debt is entred in the 3 


Pleas 64 
Debr upon Judgment in B. R. after Writ of Er- 
ror allowed | 293 
Error by Death, or not b 74 
Diminution 203 


: After i in Nullo eft Erratum pleaded, one cannot 


alledge Diminution, and why 232,293 


Breve Certiorari de Diminutione capt, form 297 


Modus intrandi Diminutionem ſuper breve de Er- 
rore in Cam. Scacc. 257 
A Writ of Diminution not eu aut of the 
Chancery, but out of the King's Bench 293 
Writ of Diminution, n> Original Writ 294. 


Diminution what it is 1 ibid. 
1 Wherein 
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Wherein a Man cannot alledge — and 
where he may _ 295 
A Certiorari upon a Diminution | | 


6 
A Writ of Diſceit, and - Writ of Error a one 


and the ſame tine 4 
How a Writ of Error may be diſcontinued. 46 
Where Diſcontinuance is not aided _ 606 
Error for Diſcontinuance OE 69 
What Diſcontinuance is helped by the Statute of 


 Feofails „ le 
Error as to Diſcontiquance in Inferior Courts 
162 
Waden He that Diſclaims ſhall not; have a 
Writ of Error | „ AY 
The Form of a Diſclaimer 2 Ad 
Its difference from a Retraxit. | ibid. 
Where a default amounts to as much as in nullo eff 
Erratum | 5 236 
E. 


In ids Writ of "ER lies before Dama- 
ges returned, aliter Treſpaſs 
Wric of Error to E. directed to the Chief Fön 


of E. 123,142 


The nature of a Writ of Etror, and where it lies 
1,2,3 
Nothing to be aſſigned for Error, but that which 


"Ss to the diſadvantage of the Plaintiff i in Error 


& 
What ought to be expreſt i ina Writ of 3 300 


| Brrop and Attaint enſue the nature of the Action, 
on Which they are grounded ibid. 

In Error there ought to be reverſal of the Judg- 
ment, and reflitution to the Loſs. ibid. 
The Writ of Error Returnable the ſame Term 
in which Judgment is 48 * + 2% "obs 


What 
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TABLE. 


What matter cannot be affigned for Error 
Two forts of Writs of Error 


Writ of Error quod coram wobis reſides 6, 3 


To whom the Writ of Error to be directed, and 


how it muſt be to thoſe before whom Judgment 


was given 8, 33. 
Etror in Fact, and Error i in Law 3 5 Inſtances of 
Error i in Fact 9.9453 


Error in Fact aſfigned, and examined i in the Ex- 


chequer-chamber, and how _ 


Error i in Fact: How Iſſue to be joyned and 4 


10 


Poocecdings' in Error; aud how, and in whar man- 


ner to be done 11 


Error may bear Teſte before the Judgment 12 
Of Security to Proſecute with effect; how to be 
pleaded, and what is a breach of che Recogni- 


Zance 14,15 
Diverſity between Error in a reak Aan, and in a 

perſonal Action 22 

Teſte of the Writ of Error 218 31 


Allowance of the Writ of Error 22 
At what time, and when a Writ of Error may be 

brought 34 

Where a Man ſhall not aſſign for Error, _ 

Which he might have pleaded 

In what Caſes, and upon what Judgment Writ of 

Error lies not ibd. 

In what Caſes he that hath no loſs, nor can have 


any, yet ſhall have a Writ of Error 41. 
Where a Writ of Error may be maintained upon a 
void Judgment _ wid, 


40 ignment of Error vide Aſſignment. Where 
Judgment ſhall be reverſcd for Error in the fame 


Court, and where in the ſame Term, or in a- 


nother Term ; | 106,107 
 Scire fac. ad audiendum Errores 115 
Error i in what Court =_ 132 


- TO 


The TABLE. 


The Form of a Writ of Error * 7-7 > EE 
The Record and proceedings in B. x. 121 
General Error aſſigned, the Form 1 
Non eff Erratum pleaded SS + 
Error in B. R. recitant breve Record and Errors 
afligned 128 
e upon Debt in B. C. 133 
Where a Man muſt ſhew his Title i in the Writ of 
_ Error 188 
Who may bring Error 198 


Error and Attaint always diſcend to ſuch Perſons | 
to whom the Land ſhould diſcend, if ſuch Re- 


covery, or falſe Oath had not been 199 
Error quod coram vobis reſidet. 201 
Who may joyn in a Writ of Error 214 
Tenant for Life, and he in Reverſion ſhall nor 

joyn in a Writ of Error 15 


Diverſity, where a Writ of Error is brought by 
the Plaintiffs in the Original Action, and where 


by the Defendant | 217 

| The Biſhop that Claims nothing but as Ocdinary, 
yet may joyn in Error ibid. 

In what Caſes, no Writ of Error but! in . 

| 22 

What Adds or Things are Bars of a Writ of Error, 

or not | 246 

Errors aided ſeveral ways, as by Releaſe of Dam- 

1 ages 1 > 

y Appearance 26 

In what Caſes a Writ of Error lies n 

principal Judgment given 310 

Writ of Error upon a judgment in the Court of 
Excbequer Preſident 318 

Error in the * Exchequer: chamber, the Juſtices 3 

6 
Error in the Exchequer-chamber, what Adtions 
within the Statute ' >» $09 


They cannot 1 Matter of Fact in the Exche- 
| © . 


The TABL E. 

quer-chamber BS fo 
Difference between Collateral Ads, Executory 

and Executed „ 2653. 
Execution. Scire fac. quar. Exeentionens nou I14. 
Where Execution cannot be taken ou. J, 8 
Where and in what Caſes Execution ſhall be taken 
out preſently before the year and day be paſt 12 


Error in the awarding of Execution 95 
Reſtitution after Execution 27 6,277 

| Execution upon the qty in a Writ of Error 
| | 291 

E in the Exigent T7 | + 3 


Executors may have a Writ of Error of an Out- 
| lawry pronounced againſt their Teſtator 203 
Executor not to find Special Bail to pay the Con- 
demnation 05 ibid. 
Writ of Error lies for Executors to Reverſe an 

Outlawry i in Felony againſt the Teſtator, and 

il it be reverſed they ſhall have Execution of 


the Goods of the Teflator 41 
Outlawry pleaded to a Writ of Error, and 3 
that nn gment . 


| How a Wit of Error may lie upon a 55 Jak : 


ment (= Jos 
Feoff ment. Title of Error deffroyed by a Feoff- 
ment => . 185 


One Recovers en 4 who made « Feoffment, 
neither the Feoffee, nor the Feoffor ſhall have 


Error 199, 202 
Fine. Conuſor of a Fine ſhall not Aſſign Error in 


the Conuſance, nor the Conuſee in the Grant 
_ Render, nor the Recoveror in the Reco- 


very 1 
Writ of Error to Reverſe a Fine N 183 


The Fine muſt agree with the Record, and with - 


| which Record, that which is — the Cuff os 
bre vium 


The. 245 L K 


brevium, or that with the  Chirographer hid. 

Error for Variavce 2 Foe: 
Error for Miſconufance | S 1 + - 
Where one may ſay the Conuſor died before the 
| oy of the Writ of Crank, and where | 


185 
A Fine reverſed as to one, and Rand god as to 
another 5:44 - "IC 


Who, and in what manner to certifie Fines ibid. 
One ſhall not Aſſign Error to defeat the Eftate 

given to him by . Fine or Recovery 189 
The wal how to plead where two Fines are plead- 


euch in Bar of the other ibid. 
Poteſt atem awarded to two, and one takes 
the e, whether good or not 190 
The Form of Error to reverſe a Fine, by the Heir 
of the. Conuſor IG! 
How, and at what time Infants may reverſe a Fine, 
Vide plus tital. Infants 205, 206 
Three joyn i a Fine, and one only brings Error 
216 
Fine and Non-claim pleaded to a Writ of Error 
8 
Fine and Non- ada pleaded to a Writ of Error 
ibid. 
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